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TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JANUARY 5, 2012

Matter submitted on the record before Administrative Law Judge Barbara Webb, at
Little Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Gary Davis, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 were represented by Mr. Phillip Cuffman, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 was represented by Mr. David L. Pake, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

By agreement of the parties, the stipulations applicable to this claim are as

follows:

1.  The claimant’s employment with respondent/employer was during the

approximate period of 1957-1979.
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2.  In a letter dated June 1, 2011, the claimant filed an AR-C with the

Arkansas Workers’ Compensation Commission alleging “asbestos exposure

culminating in diagnosis of colon cancer with the last injurious exposure 1979.”

3.  It is undisputed that the first claim filing with regard to this alleged “injury”

was June 1, 2011.

4.  Claimant did not work for respondent/employer at any time after 1979.

5.  Claimant admits that any alleged “injurious exposure” would have

occurred before 1979.

6.  The parties agree that the applicable statute of limitations is set out in

Ark. Code Ann. §11-9-702(a)(2)(B) which states:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the commission within one
(1) year after the time of disablement, and the disablement must
occur within three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis.

CONTENTIONS

The claimant contends that as a result of exposure to asbestos on the job,

claimant has been diagnosed with asbestos related colon cancer.  The entire claim

is controverted.

Respondents No. 1 contend that the claimant did not suffer a compensable

injury.  Respondents assert the statute of limitations.  Respondents also assert the

application of Ark. Code Ann. §11-9-603(a)(2)(A), which requires the claimant to

give written notice of occupational disease to an employer within 90 days after the



Rainbolt  - G104514 - 3 -

first distinct manifestation thereof.  Respondents are not aware of any medical

evidence supporting a finding of disease related to asbestos exposure.

Respondent No. 2, Trust Fund, defers to the outcome of litigation on the

issue of compensability.  The Trust Fund has not controverted this claim.

FACTUAL BACKGROUND

The claimant’s employment with Mohawk Rubber Company was during the

approximate period of 1957-1979.  On June 3, 2011, the claimant’s estate filed a

Form AR-C with the Arkansas Workers’ Compensation Commission alleging “colon

cancer resulting in death 3/31/11 as a result of asbestos exposure during the

employment period 1957-1979.”  Claimant did not work for respondent/employer at

any time after 1979.  Claimant admits that any alleged “injurious exposure” would

have occurred before 1979.

ISSUES

By agreement of the parties, the issue to be determined is whether the claim

is barred by the statute of limitations.  The parties have reserved all other issues.

DISCUSSION

Ark. Code Ann. § 11-9-702(a)(2)(B) provides in pertinent part:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the commission within one
(1) year after the time of disablement, and the disablement must
occur within three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis.
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In the instant case, the claimant has admitted that any alleged injurious

exposure would have occurred before 1979, the date the claimant’s employment

ended with respondent employer.  A claim was not filed until June 3, 2011.  In this

case, it is clear that the claimant’s disablement did not occur within three years from

the date of the last injurious exposure to the alleged hazard resulting in asbestosis.

Therefore, I find that the claim is barred by the applicable statute of limitations.

Chambers v. International Paper Co., 56 Ark. App. 90, 938 S.W.2d 861 (1997).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant’s employment with respondent/employer was during the

approximate period of 1957-1979.

2. In a letter dated June 1, 2011, the claimant filed an AR-C with the

Arkansas Workers’ Compensation Commission alleging “asbestos

exposure culminating in diagnosis of colon cancer with the last

injurious exposure 1979.”

3. It is undisputed that the first claim filing with regard to this alleged

“injury” was June 1, 2011.

4. Claimant did not work for respondent/employer at any time after 1979.

5. Claimant admits that any alleged “injurious exposure” would have

occurred before 1979.

6. The parties agree that the applicable statute of limitations is set out

in Ark. Code Ann. §11-9-702(a)(2)(B) which states:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the Commission
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within one (1) year after the time of disablement, and the
disablement must occur within three (3) years from the date of
the last injurious exposure to the hazard of silicosis or
asbestosis.

7. That the last “injurious exposure” occurred in 1979.  Therefore, any

claim for benefits must have been filed in accordance with the

applicable statute of limitations on or before 1982.

8. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable injury in that the evidence shows

that the claim is barred by the statute of limitations.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                              
BARBARA WEBB
Administrative Law Judge


