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DONALD RAGSDALE, EMPLOYEE CLAIMANT

LVL, INC., EMPLOYER RESPONDENT NO. 1

TRIANGLE INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JANUARY 30, 2012

Hearing before Administrative Law Judge Elizabeth W. Hogan on January 11, 2012,
in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. M. Scott Willhite, Attorney at Law, Jonesboro,
Arkansas, and Mr. Donald Spears, Attorney at Law, Benton, Arkansas.

Respondents No. 1 represented by Mr. Andrew M. Ivey, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 6, 2011, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $575.00/$431.00, in the event this claim if found
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to be compensable.  Some expenses have been paid by Blue Cross Blue Shield.

A companion case to this claim is file No. F613850, with an opinion entered

January 20, 2010, by this examiner.

The claimant contends he injured his left knee, right hip, and back in a motor

vehicle accident.  He seeks payment of medical expenses, temporary total disability

benefits from January 7, 2011, to a date yet to be determined, and attorney’s fees.

Respondents No. 1 contend the claimant was not performing employment

services at the time of the accident.  The claimant was on a personal errand to buy

cigarettes.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the deposition of Randy Dye (taken January 4, 2012)

incorporated by reference.

The claimant was the only witness to testify at the hearing.

The claimant, age 44 (D.O.B. May 24, 1967) has a high school education.

 His medical history includes a 1986 right knee arthroscopy, back surgery in 2001,

a diagnosis of carpal tunnel syndrome in 2002, and a back, neck and left shoulder

injury in 2006.

He began work for the respondent employer in 2005 as a truck driver hauling

mail.  On January 6, 2011, the claimant injured his right hip, left knee and back

when he was rear-ended by another trucker.  The accident was investigated by a

Missouri State Trooper, Corporal Dye.

In the accident report, the claimant explained that he “was making a right

turn to stop and get cigarettes and he hit me.”  The claimant gave the same

explanation to his employer when he called to report the accident.  However, during

his deposition, the claimant testified he stopped to use the bathroom and get
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cigarettes.  By the time of the hearing, the claimant stated he stopped to perform

a Department of Transportation (DOT) required check of his truck, use the

bathroom, and purchase cigarettes.

The claimant explained that he drove the Newport, Arkansas, to Chicago,

Illinois, route.  He routinely stopped at the State Line Supercenter which is about

two hours from Newport.  DOT regulations require regular stops at two hour

intervals to check the lights and tires of the truck.  The claimant usually performs

these safety checks when he stops to use the bathroom or get something to eat.

As he was slowing down to turn right into the parking lot, the other driver rear-

ended his truck.  The accident happened shortly after noon.

The claimant emphasized that he was “on the clock”, driving an LVL truck at

the time of the accident.  He was still on the highway and had not gotten out of his

truck at the time of the accident.  He logged the accident on the truck’s computer

and reported the incident to his employer before the State Trooper arrived.  The

other driver was ticketed for inattention.  There is no evidence the claimant was

negligent.  The claimant then waited five hours for the arrival of the postal inspector

and a replacement truck before going to the emergency room in Poplar Bluff,

Missouri.  The claimant had been instructed that he could not leave the truck

unattended because he was hauling the U.S. mail.

On cross-examination, the claimant conceded that at the time of the

accident, he was preparing to turn into the parking lot of the State Line Liquor Store

which is adjacent to the State Line Supercenter Truck Stop.  The claimant explained

that the truck stop was busier and more congested with traffic than the liquor store

and logistically it was easier to navigate the parking lot of the liquor store than the

lot of the truck stop.  The liquor store did not have gas pumps or showers, but he
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could still buy cigarettes, use the bathroom and perform his safety check of the

truck there.

The claimant testified that he did not mention using the bathroom or

performing the safety check earlier because he didn’t realize it was important to tell

every thing he planned to do while he took a break.

MEDICAL EVIDENCE

According to a January 31, 2011, medical record from St. Bernard’s hospital,

the claimant’s surgical history includes the neck, lower back, right knee and a

fistula.

After the January 6, 2011, traffic accident, the claimant complained of back,

leg and hip pain and right shoulder and arm pain.

A January 31, 2011, MRI scan revealed multilevel degenerative disc disease

with small disc protrusions at T5-T6, T7-T8, and a herniated nucleus pulposus

(HNP) at T9-T10 and L5-S1, with stenosis at T9-T10 and L5-S1 impinging on the

L5 nerve roots bilaterally.  Dr Abraham’s office note of February 28, 2011, mentions

MRI scans of the neck, thoracic and lumbar spine with different results.  Dr.

Abraham refers to an HNP at L4-5 and post-operative changes at L5-S1 on the

right, minimal bulges in the neck and fusion at the C6-7 level, and a disc bulge at

T11-12.

Dr. Abraham prescribed medication, physical therapy, and a TENS unit.  He

excused the claimant from work beginning April 11, 2011, due to back, hip and leg

pain.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim contending the claimant was not

performing employment services at the time of the accident as required by Ark.

Code Ann. §11-9-102.



-5-

A “compensable injury” is defined as an accidental injury . . . arising out of

and in the course of employment. . . .”  Ark. Code Ann. §11-9-102.  A compensable

injury does not include an “injury which was inflicted upon the employee at a time

when employment services were not being performed. . . .”  Ark. Code Ann. 11-9-

102(4)(B)(iii).  An employee is performing “employment services” when he or she

“is doing something that is generally required by his or her employer.”  White v.

Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).  The test for

determining whether the employee was performing employment services at the time

of the injury is “whether the injury occurred within the time and space boundaries

of the employment, when the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or indirectly.”  Pifer v. Single Source

Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).

This case turns on the credibility of the witness.  I have observed the

claimant on two different occasions and find him to be credible.  He stated he did

not understand the importance of listing everything he planned to do while he took

a break and it is reasonable to take a restroom break after two hours of driving.

This location was a place he routinely stopped to perform a safety check since it

was required every two hours, and since it was a liquor store, he wanted to make

sure the trooper knew he was not buying alcohol, but cigarettes.

Therefore, I find that the claimant stopped to take a restroom break and was

performing employment services at the time of the accident, Pifer v. Single Source

Transp., supra; Collins v. Excel Specialty Prods., 347 Ark. 811, 69 S.W.3d 14

(2002); Matlock v. Ark. Blue Cross Blue Shield, 74 Ark. App. 322, 49 S.W.3d 126

(2001).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 6, 2011, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
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of $575.00/$431.00, in the event this claim if found to be
compensable.  Some expenses have been paid by Blue Cross
Blue Shield.  A companion case to this claim is file No.
F613850.

2. The claimant has proven by a preponderance of the credible
evidence that he sustained a compensable injury, caused by
a specific incident, arising out of and in the course of his
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay medical expenses within
thirty days of receipt pursuant to Rule 30.

4. The respondents are directed to pay temporary total disability
benefits from January 7, 2011, to a date yet to be determined,
as the claimant was in his healing period unable to work.

5. This claim has been controverted and the claimant's counsel
is  entitled  to  the  maximum  attorney's  fees  to  be  paid  in
accordance  with  Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Pamela St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.
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67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


