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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 12, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and contentions of the parties relative to the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.

The testimony of Terrie Pulliaum, the claimant, coupled with medical reports, and other

documents comprise the record in this claim.

DISCUSSION

Terrie Pulliaum, the claimant, with a date of birth of October 14, 1960, is a high school

graduate.  The claimant is right-handed. The claimant also went to a vocational truck driving
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school in Clearwater, Florida.  The claimant commenced his employment with respondent in July

2003.

Prior to his employment with respondent the claimant drove for a charter bus company out

of San Diego, California for six years.  The testimony of the claimant reflects:

     I started - - I worked for the school district when I first moved
here, and then, from there I went to MATA [Memphis Area Transit
Authority]  and I drove just in training.  I drove for about three
months, and then, I started working for the City of West Memphis
in July, I think, 23rd, of 2003. (T. 8).

Regarding his employment prior to working for the charter bus company in San Diego, the

claimant worked for the city transit of El Cajon, California driving a city bus.  Prior to the afore,

the claimant drove a truck.  The testimony of the claimant reflects that he has always driven either

a truck or bus.  

The claimant is originally from West Memphis.  In explaining his reasoning for moving

back to the area, the claimant testified:

     Well, I had recently had lost my father and I was traveling back
and forward every summer and I just got to a point where, you
know, it would just be best to just move back and be near my
mother and father, and mainly my mother and brothers and stuff; so
- - (T. 10).

When he commenced his employment with respondent the claimant worked for the Street

Department as a truck driver hauling asphalt.  In describing the range of his employment duties

with respondent, the claimant’s testimony reflects:

     We normally cleaned ditches in the wintertime, open up
drainages and stuff like that, but during the summer, we mostly did
asphalt unless it rained, and then, we just constantly go around the
City and open up the drainages and the ditches and stuff; so, the
water can flow. (T. 10-11).
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Prior to his employment with respondent the claimant suffered an injury to his back within

the course and scope of his employment which resulted in surgery.  Regarding the afore, the

claimant testified:

     1982, I was working for Pipers Industry, and I did - - I hurt L-5,
I guess.  And then, I moved to San Diego and I was cleaning up
one night and ended up trying to move the couch and what I did, I
hurt my back.  And then, when they - - come to find out they told
me I had a chipped bone left in my back, you know, from the recent
surgery that I had had in 1982.  (T. 11).

In 1991 the claimant underwent his second back surgery.  The claimant testified that he was off

work following the surgery until approximately 1996.  The claimant thereafter worked security

guard jobs before getting into the transit bus driving system.  The claimant’s testimony reflects

that once he returned to work in 1996, he was not again off from work due to injury or illness

until the May 4, 2010, compensable injury.

The claimant sustained a compensable left shoulder injury in the employment of

respondent on May 4, 2010.  In explaining the mechanics of the May 4, 2010, compensable injury

the testimony of the claimant reflects:

     Well, we had had a pretty good amount of rain from the
weekend all the way up to that particular day, and that Monday
when we got back at work, we was going around - - we was using
the backhoe to clean out the drainages and open up the ditches and
move some of the debris from up under the bridges; so, the water
can flow.  And that Tuesday, I went back to the supervisor and told
him, I said, “Well, it’s a lot of stuff to move.  Can we use the
backhoe?” And he told me, “No.”  He said, “You are the backhoe,
you just do the best you can.”  And so, we grabbed a fork and went
- - and me and the other guy that I was working with, we went
back down to the bridge off of Year and Ross, and we got off in the
water underneath the bridge and we were pulling debris from under
the bridge and I snagged a-hold of something and when I snagged, I
felt a sharp pain in my shoulder.
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     My left shoulder.  Actually, it was in my neck, but then, it went
down my left shoulder. 

     I went to my supervisor and told him - - Mr. Odell Slaughter, I
went to him and told him that I think I had hurt my neck or
something, and he told the foreman, Frank Page, to take me over to
the clinic, over to the workforce doctor. Dr. Denton. (T. 12-13).

The claimant was referred by Dr. Denton to Dr. Heck.  A cervical MRI was performed,

and the claimant continued to treat with Dr. Denton and Dr. Heck.  Later, an MRI was performed

on the claimant’s left shoulder at Crittenden Regional Hospital. The claimant eventually ended up

seeing Dr. Deneka, who primarily saw him from that point forward, with the exception when he

went to Dr.Nadel.

Dr. Deneka performed surgery on the claimant’s left shoulder in September 2010.  The

claimant testified that surgery did not improve his symptoms.  The claimant described the

symptoms he experienced prior to the surgery:

      I just had a lot of pain up and down my neck, and all the way
down into my left hand as to the point to numb where my left hand
and my fingers they kind of stiff up. (T. 15).

The claimant noted that the surgery did not relieve his pain.   The claimant continued to see Dr.

Deneka.  Two (2) more cervical spine MRIs were performed in December 2010.  The testimony

of the claimant reflects that following the afore, he was evaluated by Dr. Nadel, who after doing

so, referred him back to Dr. Deneka. 

The claimant testified that he was last seen by Dr. Deneka on July 19, 2011, when he was

assessed with an impairment rating.  The claimant testified the he was provided one prescription

for Hydrocodone after his release by Dr. Deneka.  The claimant also maintains that he was

referred out for pain management.  The testimony of the claimant reflects that he has not gone to
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a pain management doctor because he has not been provided a prescription.  The claimant

testified that he contacted Dr. Deneka’s group, Memphis Orthopedic Group, in an effort to either

secure a written referral or be seen for pain management treatment, however he has been

unsuccessful. 

The claimant testified regarding the symptoms he experienced from the May 4, 2010,

compensable injury at the time of his July 19, 2011, release by Dr. Deneka, which are the same as

he is presently experiencing:

     I’m having a lot of sharp pain in my neck all the way down into
my left arm, all the way into my fingers, and they stiff up a lot.  At
night, sometimes I have to sit up and sleep, and what it is, I can’t
lay flat on my back without having to lay on this side on my right
side and the more I lay on my right side, it starts to being a lot of
pain; so, I have to toss and turn on either side. (T. 18).

The claimant explained the because of the afore, he is not able to get a full night’s sleep.  In terms

of medicines to address the pain, the claimant offered:

     Well, I’m taking whatever I can.  I’m taking Excedrin PM to try
to get some sleep and that still don’t work, so - - (T. 18).

The claimant desires to try some pain management or to get back to the doctor to see if anything

can be done.

The testimony of the claimant reflects that at the time of his compensable injury in the

employment of respondent he was salaried.  The parties stipulated regarding the claimant’s

compensation benefit rates.  The claimant has not worked anywhere since he last worked for

respondent on September 7, 2010.  The claimant was provided light duty work for a period of

time, which consisted of picking up paper on the parking lot.  The claimant explained why he has

not worked since September 7, 2010:
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     I was in such a - - a whole lot of pain that - - and the medicine I
take - - medication that I was taking, it made me drowsy and
everything and I couldn’t handle the pain; so, Dr. Deneka called
and had me released from work. (T. 19).

The claimant underwent surgery by Dr. Deneka approximately two (2) weeks after being taken

off work by same.

The claimant has filed for Social Security Disability benefits, however has not been

approved.  The claimant is receiving workers’ compensation indemnity benefits to correspond

with the anatomical impairment.  The claimant’s testimony reflects that his workers’

compensation benefits are his only source of income.  The claimant has not looked for any work

since his July 19, 2011, release by Dr. Deneka, explaining:

     Because I’m in a lot of pain in the morning time that - - and I
have just not - - nothing is helping me, and I wouldn’t wish this on
anybody. (T. 20). 

At time of the hearing the claimant was wearing a sling.  The claimant testified regarding the

usefulness of the sling:

     I’m taking a lot of pressure off of my - - when I have my hand
down like that, it has a lot of pressure up in my neck, and I - -
sometimes - - I done bought bottles of one-hundred-and-eighty
counts of Excedrin, and I’m taking the whole bottle of them before
the month is out. (T. 21).

The claimant’s testimony reflects that it is not possible to drive a commercial bus or truck

with his arm in a sling.  The claimant testified that he has not seen anyone working a security

guard job sitting while wearing a sling.  The claimant offered that he probably could work as a

security guard full time.  The claimant noted that there would limitations to performing a security

guard job in his present physical condition, attributable to the compensable left shoulder injury:



7

     Probably the - - if I had to patrol something, I wouldn’t be able
to patrol, you know, driving around with one arm and trying to,
you know, shine a light or whatever.  So, you know - - (T. 21).

The claimant testified regarding the impact of standing or sitting has on symptoms from the

compensable injury:

     No, sir.  No more than sometimes when I’m at home, I prop it
up and - - you know, just to get some sleep anyway, because I sit
up a lot and sleep; so - - (T. 21-22).

The claimant’s testimony reflects, regarding measures the has taking toward exercise and gaining

movement in the affects extremity, left shoulder:

     No more than using a heating pad and the exercises that I was
doing, I got - - I went and bought a rolling pin to try to help my
hand, but that just draws the pain up into my upper shoulder a lot
worse that what it is; so - - (T. 22).

The testimony reflects that in undergoing the functional capacity evaluation the claimant

had to go two times.  At the time of the first scheduled FCE the claimant’s blood pressure was an

issue.  The claimant explained the problems he experienced the second time he appeared for the

FCE:

     Well, because I was in a whole lot of pain, and I - - that what - -
what they was having me do is try to raise my arm up over my
head, and I couldn’t do that.  (T. 22).

The claimant testified that he is unable to get his left arm to the same level as his left shoulder. 

The claimant testified regarding the physical limitations he experiences with respect to the

movement of his left upper extremity. (T. 22-23).  The claimant explained his action of clenching

and unclenching his left fist:

     Because my hand stiffs up, and I have a lot of pain up in the - -
from my wrist all the way up into my shoulder. (T. 23).
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The claimant added regarding the presence of his pain:

     Well, if I don’t take nothing for it, it’s just constant pain all day. 
Before I came here I took two five-hundred milligrams of
Naprosyn. 

     It’ll help for a while. (T. 23).

The claimant candidly acknowledged that he is probably capable of working an eight-hour

day, forty-hour-a week job, offering in that regard:

     Probably security guard work.  Something with decent pay to
make it anyway. (T. 24).

Aside from the possibility of working as a security guard, the testimony of the claimant reflects

that in his present physical condition he is not able to perform any of the other jobs that he has

had over his work history:

     Not with the condition I’m in.  I wouldn’t be able to hold a bus
or a truck in the road with one arm. (T. 24).

During cross examination, the claimant acknowledged that he takes medication for

hypertension and that the takes five self-administered shots a day for diabetes.  The claimant

testified that he was not able to lift as he did before having his two (2) back surgeries.  The

claimant had his back surgeries in 1982 and 1991.  The claimant did not start driving excursions

until 1996.  The claimant further testified regarding the impact of the back surgeries on him:

     Well, I have broken screws in my back that I was advised some
years ago not to have them removed, because I’m a diabetic.

     And I wouldn’t heal up right. (T. 27).

In explaining how the afore affect him in terms of daily life, the claimant testified:

     Well, pretty much a whole lot.
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     Because I really don’t enjoy a whole lot like I used to, you
know.  I could be around my family but, you know, they do a lot of
things, bowling and stuff that, you know, I’m just not able to do
even before, you know, I got hurt and stuff like that. (T. 27).

The testimony of the claimant reflects that he is able to walk and that he goes grocery

shopping along with his daughter, who lives with him.   The claimant’s testimony reflects that he

might be able to do the job of a greeter at a Wal-Mart Store.  

The claimant is an ordained minister affiliated with the National Baptist Association. 

Regarding the afore, the testimony of the claimant reflects:

     It’s a National Baptist where all the Baptist ministers meet, and
you learn other things and stuff and you go out into the prisons and
hospitals and do ministry and stuff like that, you know. (T. 28-29).  

The claimant testified that lately he has not been able to go out and do the prison ministry.  The

claimant testified that he is able to preach from time to time.  The claimant is an associate minister

at his church, Shady Grove Baptist Church in West Memphis.  

The claimant acknowledged that at the time of his deposition he had not had contact with

an adjuster regarding the pain doctor.  The testimony of the claimant reflects that his subsequent

contact with Dr. Deneka’s office about a referral to a pain management physician did not yield

results.  The claimant testified that he was informed that by the afore that such a referral was up

to respondent.  The claimant acknowledged that he did not contact the adjuster and relay what he

had been told Dr. Deneka’s office.  The claimant has not looked in the Yellow Pages for a doctor

specializing in treating patient for pain, nor has he sought recommendations from family and

friends.   

The claimant testified that if provided access to a pain management physician he would go,
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noting that he does not have the money to pay for it out of his own pocket.  The claimant noted

with respect to the role the workers’ compensation adjuster has heretofore had regarding his

access to medical treatment regarding his claim:

     Yes, sir, because they had been making all of the other
appointments, and then, calling me and telling me that I had an
appointment. (T. 31).

Regarding his lack of contact with the adjuster since the directions provided by Dr. Deneka’

office, the claimant testified:

     Well, because they told me they wasn’t going to speak to me
because I had an attorney. (T. 31).

The claimant acknowledged that he has not received anything from the adjuster reflecting they

would not pay for a pain doctor.  

During further direct examination, the claimant testified that since being released by Dr.

Deneka on July 19, 2011, he has gone to the emergency room to get medical treatment for his left

shoulder.  The claimant noted that following his prior injuries and back surgeries he was able to

return to work.  Regarding his inability to return to work following the July 19, 2011, release by

Dr. Deneka relative to May 4, 2010, compensable left shoulder injury, the claimant’s testimony

reflects:

     Well, because, like I said, it caused some pain in my neck and all
the way down into my left shoulder, into my hand and my hand
stiffs up and I don’t know if when I had the surgery, I went into
physical therapy too soon or what, but ever since then, it’s been
nothing but a constant pain in my shoulder, and I don’t wish this
kind of pain on anybody. 
(T. 35).

The medical in the record reflects that the claimant was seen by Dr. Roy Denton on May
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4, 2010, in connection with compensable injury to his left shoulder, during which time x-ray of the

left shoulder were obtained.  The claimant was again seen by Dr. Denton on May 17, 2010, and at

the conclusion of same an appointment was scheduled for the claimant at OrthoMemphis. (CX #1,

p. 1-11).

On May 18, 2010, the claimant was seen at OrthoMemphis by Dr. Michael J. Heck,

pursuant to the referral of Dr. Denton   The report relative to the afore visit reflects, in pertinent

part:

PHYSICAL EXAM: The patient is an alert and oriented black male
of approximate stated age.  Range of motion of the cervical spine
shows no true radicular symptoms with flexion and extension,
rotation and compression, however, the patient does have
numbness along with C-8 dermatome.  On examination of the upper
extremities, the right upper extremity shows full range of motion of
the shoulder, elbow, wrist and hand.  Examination of the left upper
extremity, the patient shows full rang of motion the elbow and
wrist.  Examination of the left shoulder, the patient has pain on
abduction which is localized to the acromioclavicular joint. 
Negative apprehension test, negative sulcus sign.

X-RAYS: Obtained three views of the shoulder which demonstrate
degenerative changes of the acromioclavicular joint.

DIAGNOSIS AT THE PRESENT TIME: Twofold – 
1. Degenerative changes in the acromioclavicular joint which

were aggravated by the injury.
2. It is felt he has a C-8 radiculopathy which may well

represent nerve root impingement. (CX #1, p. 12).

The medical in the record reflects that the claimant underwent an MRI of the cervical

spine on June 25, 2010, and an MRI of the left shoulder on July 21, 2010.  The claimant was

again seen by Dr. Denton on August 6, 2010.  The office note of the afore visit reflects, in

pertinent part:
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History of Present Illness
1.   Left Shoulder Strain, Left Shoulder pain, Dysesthesia 1
Onset: sudden. Severity level is severe.  The problem is worsening.
Location: left shoulder (rotator cuff).  The pain radiates to the left
arm.  The pain is aching, piercing, sharp and throbbing.  Context:
there was an injury.  Trauma type: lifting, pulling a bag of debris
injured left arm and shoulder, occurred at work, 3 Months 2 Days
ago on 03/04.210 @ 1:45 P.M.  The pain is aggravated by bending,
pushing and reaching above head.  There are no relieving factors. 
Associated symptoms include difficulty going to sleep, night-time
awakening, spasms and tenderness.  MRI of left shoulder small
oblique non retracted tear left suprasplintus tendon. small amount
subdeltoid fluid.  DJD and AC joint. (CX #1, p. 29).

The medical in the record reflects that the claimant was again seen at OrhoMemphis on

August 9, 2010, by Dr. Heck.  The office note relative to the afore visit reflects:

Mr. Pulliaum is seen in the office on 8/9/10.  He is a 49 y/o black
male seen in follow-up on left shoulder pain. He has had an MRI
which demonstrates a small oblique non-retracted tear of the distal
supraspinatus.  The patient also has significant mild degenerative
joint disease at the AC joint.  The patient has apparently been
cleared of significant cervical pathology.  At the present time the
shoulder appears to be the point of focus.  An appointment has
been made with Dr. Deneka for evaluation and treatment of the
shoulder in one week. 
(CX #1, p. 33). 

The claimant was initially seen by Dr. Deneka on August 19, 2010.  Following his examination of

the claimant, and review of the prior diagnostic studies, the August 19, 2010, report reflects

diagnoses of rotator cuff tear, left shoulder; impingement syndrome, left shoulder, and AC joint

degenerative arthritis, left shoulder.  The report further reflects:

RECOMMENDATIONS: I have discussed conservative and
operative treatment options with Mr. Pulliaum.  He has been
through a long course of conservative treatment.  He has been
through a long course of conservative treatment and he continues
to be symptomatic.  At this point, he would like to go ahead and
proceed with an arthroscopy of his left shoulder with arthroscopic
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subacromial decompression and arthroscopic distal clavicle
excision.  He understands the risks of surgery to include but not be
limited to the risks of infection, anesthetic complications, continued
symptoms, worsening of his symptoms, failure of a rotator cuff
repair to heal, re-tear in the future, anesthetic reaction, permanent
or temporary nerve, tendon or vascular injury, deep venous
thrombosis, pulmonary embolism, heart attack, stroke and even
death.  He understands these risks and would like to proceed.  He
understands that his diabetes does increase his risks related to the
surgery of either infection or not healing the repair.  He may work
right hand work only for now.  He will work with Vicki and
Heather to get the surgery scheduled electively at his convenience
once we have obtained workers’ comp approval. (CX #1, p. 35). 

The record reflects a September 7, 2010, telephone note regarding the claimant:

CHART NOTE: Rachel dictating per Dr. David Deneka.  The
patient called today stating that he is in so much pain at work, even
though he is on light duty; he doesn’t feel that the can work until
surgery.  His surgery is scheduled for September 21, 2010 with Dr.
Deneka for a rotator cuff repair ____.  Per Dr Deneka, we have
taken this patient off of work starting tomorrow September 8, 2010
until after surgery. We will address his return on his post-op visit. 
Also, per Dr. Deneka, we have called in a refill of Lortab 7.5 mg,
#30 to his pharmacy ____. 
(CX #1, p. 37). 

The claimant underwent the surgery on September 21, 2010.  (CX #1, p. 38-41).  An

operative note relative to the claimant’s surgery reflects:

Mr. Pulliaum underwent an arthroscopy of the left shoulder with
arthroscopic rotator cuff repair, arthroscopic subacromial
decompression, arthoscopic distal clavicale excision and
debridement on the anterior labral tear.  His surgery was done at
Mid-Town Surgery Center.  He will follow a small rotator cuff
repair rehab protocol.  Discharge medications include Percocet
7.5/500, #30, 1-2 PO q 6 hours prn pain and Keflex 500 mg PO q 6
hours x 5 days.  He was instructed to call ro return immediately
with any problems at discharge.  Otherwise, he will follow-up in the
office on Thursday, September 23, 2010 at 10:00 a.m. for a wound
check, dressing change and initiation of physical therapy.  His first
physical therapy visit is with Steven Chipman at 11:00 a.m.   He
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will go 3 times a week for 4 weeks using a small rotator cuff repair
rehab protocol...   (CX #1, p. 42). 

The medical in the record reflects that the clamant was seen in follow-up by Dr. Deneka monthly

following the September 21, 2010, surgery.  The December 6, 2010, follow-up report reflects, in

pertinent part:

RECOMMENDATION: I am afraid Mr. Pulliaum’s shoulder
motion is starting to decrease somewhat for the fact that he is in the
sling so much.  I encouraged him again that he needs to go ahead
and wean himself out of the sling.  This doesn’t mean that he is
ready to be lifting or pushing or pulling yet, but I think he is starting
to get stiffer in the shoulder.  However, his major complaint
continues to be going into the elbow and wrist.  He did have an
MRI of the C-spine pre-operatively, which was reportedly normal. 
However, given his continued symptoms radiating down the arm
into the hand combined with numbness and tingling, I think that this
needs to be worked up further.  I would recommend an EMG of the
left upper extremity to evaluate for some sort of localized nerve
compression, either at the elbow, wrist or neck.  I would also
recommend repeating the MRI of his cervical spine to look for any
issues there, given the fact that he has had no improvement
whatsoever.  We will continue to hold him out of work until I see
him back.  He will continue his Mobic 7.5 mg PO twice a day, #60
as well as a refill of Lortab 7.5 mg #30, 1-2 PO q 6-8 hours prn
pain.  He will follow-up with either in a month or after his studies
are completed for more definitive recommendations. (CX #1, p.
48).  

A December 13, 2010, telephone note or Dr. Deneka relative to the claimant reflects:

I called and spoke with Mr. Pulliaum on the phone today and went
over his MRI report.  He had an MRI of his cervical spine this
morning.  He had a 5 mm x2 mm area at the level of C3 that the
radiologist felt may represent a small syrinx or possibly
myelomalacia with the spinal cord.  He could not completely
exclude a spinal cord glioma.  The radiologist has recommended an
MRI with IV contrast to better delineate this.  We will work with
worker’s comp to get the MRI with IV contrast approved.  I will
call after that has been completed and go over the results.  We will
probably need to get him in to see a spine specialist once that has
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been completed. (CX #1, p. 48).

A telephone note of December 21, 2010, regarding the claimant reflects:

I called and spoke with Mr. Pulliaum today and went over his MRI 
with contrast report with him.  It looks like he does have a syrinx,
which confirmed on his MRI of the cervical spine with contrast.  It
is 2 mm in size and within the proximal cervical cord at the mid C3
vertebral body level.  There was not felt to be any sort of mass or
tumor within the spinal cord.  I explained to Mr. Pulliaum that this
is typically treated by a neurosurgeon.  I recommended Mr.
Pulliaum be evaluated by a neurosurgeon to help determine if the
syrinx number one is responsible [f]or these symptoms coming
down his arm as well as to determine definitive treatment.  I will
have Tameka start working on getting the referral taken care of.
(CX. #1, p. 52). 

The claimant was again seen by Dr. Deneka on January 3, 2011, in follow-up to his left

shoulder compensable injury.  The afore office note reflects, in pertinent part:

RECOMMENDATIONS: Mr. Pulliaum continues to be
symptomatic.  We will continue his therapy at his shoulder twice a
week for a month to work on range of motion and strengthening
exercises.  However, his major complaint continues to be pain
radiating down his arm with numbness and tingling.  He does have a
syrinx on the MRI as well as changes consistent with mild carpal
tunnel syndrome on the EMG.  I recommend that he be seen and
evaluated by a Neurosurgeon who can see him both for his syrinx as
well as the abnormal EMG. .     .   . (CX #1, p. 53). 

The claimant was seen by Dr. Alan M. Nadel, pursuant to the neurosurgical referral of Dr.

Deneka.  After reciting the results of his examination of the claimant, the January 11, 2011, report

of Dr. Nadel reflects, in pertinent part:

ASSESSMENT: I believe this gentleman’s entire problem is pain in
the shoulder and I am also wondering about a frozen shoulder on
the left side.  I don’t see anything here to suggest radiculopathy.  I
don’t think the syrinx is clinical significant nor is the carpal tunnel
entrapment.  Neither of these really account for the trouble with
pain he is having in the left arm.  I have discussed that with him. 
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He will continue with his orthopedic surgeon.  I don’t really feel
any further neurologic work up is necessary unless any other
questions are brought up.

It should be noted that an MRI of the cervical spine evidently done
in June was reported as normal and did not comment about any
syrinx. (CX #1, p. 56-57). 

The claimant was again seen in follow-up by Dr. Deneka on January 31, 2011.  The office

note of the afore visit reflects, in pertinent part:

RECOMMENDATION: Mr. Pulliaum continues to be
symptomatic. I have asked him to contact Dr. Nadel’s office and
have him fax a copy of his note to us.  At this point, he will do his
therapy on his own.  He continues to have considerable pain and
discomfort.  I have talked with him briefly about the possibility of
trying to manipulate his shoulder to help try to improve his range-of
-motion.  He would like some time to think over that.  If his pain
symptoms persist, then we would also need to consider a referral to
a pain management specialist for long-term management.  We
would also nee to consider a functional capacity exam once he get
to the point where he is 6 months out from surgery.  We will hold
him out of work for now.  I will see him back in a month. .    .  
(CX #1, p. 58). 

The claimant was again seen in follow-up by Dr. Deneka on February 28, 2011.  The office note

relative to the afore, reflects, in pertinent part:

RECOMMENDATIONS: Mr. Pulliaum is now 6 months out from
his surgery.  He continues to have considerable discomfort.  I
discussed various treatment options ranging from an attempt at
manipulation under anesthesia to seeing a pain management
specialist.  He states at this point he would prefer to see the pain
management specialist.  I also recommended that we go ahead and
get a Functional Capacity Exam on him to see what his work
restrictions are.  We will hold him out of work for now.  I will see
him back after the FCE. . . .   (CX #1, p. 60).

The February 28, 2011, office note reflects that Tameka Hulbert, the Workers Compensation

Coordinator, and Ken Martin, with Arkansas Municipal League were copied on the office note,



17

along with Dr. Heck, Dr. Denton, and Steven Chipman, the physical therapist. (CX #1,p. 60).  Dr.

Deneka also authored a prescription for a referral to Pain Management Specialist to the claimant

during the February 28, 2011, visit. (CX.#1, p. 61).  A March 11, 2011, telephone note of

regarding the claimant reflects:

CHART NOTE: Rachel dictating per Dr. David Deneka.  The
patient called today wanting a refill on his Lortab 7.6.  I asked the
patient if he hd been seen by a Pain Management Specialist yet.  Dr.
Deneka did recommend that he see one back on his visit from
February 28, 2011.  He states that has not been set up for him yet. 
Dr. Deneka said we could call in one more prescription for Lortab
7.5 mg and I sent a message to Tameka in the Work Comp
Department to see if we could figure this out as to getting him to
seeing a Pain Management Specialist.  He also went for his
Functional Capacity Evaluation and his blood pressure was
extremely high.  He is supposed to call and reschedule the as soon
as his blood pressure has been leveled out. .   . (CX #1, p. 62). 

A May 6, 2011, telephone note of Dr. Deneka regarding the claimant reflects that the claimant

relayed that he as working on going in to see a pain management specialist. (CX #1, p. 63).

The evidence in the record reflects that the claimant reported for the functional capacity

evaluation on March 10, 2011, and June 23, 2011.  The functional capacity evaluation report

reflects, in pertinent part:

1.    Physical Testing: Mr. Pulliaum willingly displayed physical
capacities within the light work classification according to the
Department of Labor Standards.  However, he declined to perform
all activities due to his subjective pain complaints.  At best, he
performed 15 pounds lifting floor to shoulder level, as well as
performed pushing/pulling capacities using wheeled-type cart with
weight load equivalent to 350 pounds.  Non-material handling
activities are found to be unrestricted on an occasional to frequent
basis with no objective deficits noted.

2.    Primary Limiting Factors: Mr. Pulliaum’s primary limiting
factors are directly related to his ongoing subjective pain complaints
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throughout the (L) lateral neck and shoulder.

3.    Cardiovascular: AHR fluctuated from less than 60% up to
65% of his safe targeted heart rate.
4.    Consistency of Effort: Mr. Pulliaum provided inconsistent
effort, as well as at a low exertion level due to his ongoing pain
complaints. (CX #1, p. 65).

The claimant was last seen by Dr. Deneka on July 19, 2011.  Dr. Deneka assessed the

extent of the claimant’s anatomical impairment at 9% to the body as a whole.  The July 19, 2011,

office note concludes:

.   .   . I would recommend that the medical be left open in case he
decides that he want to try to do a manipulation in the future to
help improve his motion.  I am bit skeptical that that will result in
any significant gains since he is a bit resistant to try to move the
arm secondary to discomfort.  His pain will be worse initially after
manipulation.  I do recommend that he get in and see a pain
management specialist as soon as possible. (CX #1, p. 73).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 4, 2010, the employment relationship existed between the claimant and 

respondent when the claimant sustained a compensable injury to his left shoulder, during which

time he earned wages sufficient to entitle him to workers’ compensation benefits at the rate of

$400.00/$300.00, for temporary total/permanent partial disability based on an average weekly

wage of $600.00.  

3. There is not a dispute regarding the payment of temporary total disability benefits 



19

in this claim.

4. The claimant reached the end of his healing period on July 19, 2011, with a 

residual anatomical impairment in the amount of 9% to the body as a whole growing out of the

May 4, 2010, compensable left shoulder injury. 

5. When the clamant’s age, education, work experience and other matters reasonably

expected to affect his future earning capacity, the evidence preponderates that the claimant has

sustained an loss of earning capacity in the amount of 35% over and above his anatomical

impairment as a result of the May 4, 2010, compensable injury.

6. The referral of the claimant by Dr. David Deneka  to a pain management specialist

represents reasonably necessary medical treatment in connection to the treatment of the

compensable May 4, 2010, injury of the claimant.

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the compensable injury of May 4, 2010.   

8. The respondent has controverted the claimant’s entitlement to wage loss disability

benefits in excess of the 9% whole body anatomical impairment and treatment by a pain

management specialist.

CONCLUSIONS 

The compensability of the claimant’s May 4, 2010, left shoulder injury is not disputed. 

The claimant asserts that as a result of the compensable injury he has incurred wage loss disability

or loss of earning capacity in excess to the 9% whole body permanent physical impairment. 

Further the claimant asserts entitlement to additional medical benefits in the form of treatment by

a pain management specialist.  Claimant seeks the afore benefits as well as controverted attorney
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fees.  Respondent deny the claimant has sustained wage loss disability or loss of earning capacity

in excess of the 9% impairment.  Further, respondent deny that it has controverted the claimant’s

entitlement to treatment by a pain management specialist.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Additional Medical Benefits

Pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002), the employer is mandated to 

promptly provide for an injured employee such medical treatment as may be reasonably necessary

in connection with the injury received.  What constitutes reasonably necessary medical treatment

is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201,

989 S.W.2d 543 (1999).  The injured employee must prove that medical services are reasonably

necessary by a preponderance of the evidence.  The afore medical serves may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonicis,

Inc. v. Pippin, 8 Ark App. 200, 649 S.W.2d 845 (1983).

As noted above, the compensability of the claimant’s May 4, 2010, left shoulder injury is

not disputed.  The claimant ultimately came under the care and treatment of Dr. David A. Deneka,

a Memphis orthopedic surgeon, and underwent surgery in connection with the compensable injury

on September 21, 2010.  The claimant remained symptomatic following the surgery.  The
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evidence discloses that Dr. Deneka initially recommended treatment of the claimant by a pain

management specialist during a December 13, 2010, visit by the claimant.  The recommendation

was made repeatedly on several subsequent occasions, and included the issuance of a prescription

on February 28, 2011, along with copies of his office note regarding same to the adjuster handling

the claim for respondent.  Despite repeated attempts, as of the date of the hearing, an appointment

with a pain management specialist had not been accomplished for the claimant.

The claimant has taken every effort at his disposal to obtain the pain management

treatment.  A review of the medical records of the claimant during his treatment with Dr. Deneka

reflect the efforts of the personnel at OthoMemphis to accomplish the pain management treatment

for the claimant.  The medical records disclose that in securing referrals for the claimant for either

diagnostic studies or treatment, the authorization of respondent was first obtained.  There is no

showing in the medical records that respondent has authorized Dr. Deneka to refer the claimant to

a pain management specialist.  The evidence preponderates that pain management treatment is

reasonably necessary in connection with the treatment of the claimant’s compensable injury.  The

respondent has controverted the claimant’s entitlement to treatment by a pain management

specialist.

In declining to provide medical treatment to the claimant through inaction, while at the

same time manifesting that the benefits have not been controverted, respondent would be prudent

to consider the provisions of Ark. Code Ann. §11-9-802 (e), which provides:

   In the event that the commission finds the failure to pay any
benefit is wilful and intentional, the penalty shall be up to thirty-six
percent (36%) payable to the claimant.

Wage Loss Disability 
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A worker who sustains an injury to the body as a whole may be entitled to wage-loss

disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685

(1961).    The wage loss factor is the extent to which a compensable injury has affected a

claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark App. 232, 58 S.W.3d

848 (2001).  Ark. Code Ann. §11-9-522(b)(1).

In the present claim, the claimant sustained an admitted compensable injury on May 4,

2010, to his left shoulder.  The claimant has under surgical treatment for his injury and incurred an

anatomical impairment of 9% to the body as a whole.  The claimant remains symptomatic and in

need of continuing treatment to address same.  The claimant is right handed, and has an

employment history consisting of commercial driving of buses and trucks, which required the use

of both arms.  The claimant offered that of the jobs that he has performed in the past, he could

possibly perform that of a security guard, though with limitations.  

The claimant was unable to perform light duty work, use of the right hand only picking up

paper on the parking lot because of the severe pain he experienced in doing so.  As a consequence

of the afore, the claimant was taken off work in September 2010, until after his scheduled

September 21, 2010, surgery.  The credible evidence reflects that the claimant’s post-surgery

symptoms are comparable to, if not greater than his pre-surgery symptom.   

The claimant is unable to lift with his left upper extremity and has severe limitations in the

range of motion in the left shoulder.  Further, the claimant is unable to sleep soundly because of

residuals of the compensable injury.  The claimant acknowledged that he has not sought

employment since his July 19 2011, release by Dr. Deneka, attributing same to the severe

symptoms he continues to experience. 
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At the time of his injury, the claimant earned an average weekly wage of $600.00.  The

claimant underwent a functional capacity evaluation which limited his employment to the light

work category.  As noted above, the claimant offered that a security guard job is the only past

employment that the could possibly perform in his present physical condition.  The only other job

that the claimant felt he was physically capable of performing on a consistent 40-hour week basis

was that of the greeter position at Wal-Mart.  

The evidence preponderates that when the claimant’s age, education, work experience,

and other matters reasonably expected to affect his future earning capacity are considered the

claimant has sustained an loss of earning capacity or wage loss disability in the amount of 35%

over and above his 9% anatomical impairment.  Respondent has controverted the claimant’s

entitlement to wage loss disability in excess of his anatomical impairment.

AWARD

The respondent is herein ordered and directed to pay to the claimant permanent partial 

disability benefits as the weekly compensation benefit rate of $300.00, to correspond with the 9%

anatomical impairment and 35% wage loss disability sustained as a result of the May 4, 2010,

compensable injury.  Said sums accrued shall be paid in lump without discount.  Respondent may

claim credit for sums heretofore paid toward the afore obligation.

The respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses in connection with the treatment of the claimant’s

compensable injury of May 4, 2010, to include medical related travel.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded pursuant to Ark. Code Ann. §11-9-715.
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This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.  

IT IS SO ORDERED.

___________________________________________
     ANDREW L. BLOOD
     ADMINISTRATIVE LAW JUDGE 


