
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G201956

MARTIN PRUITT CLAIMANT

VAN ALMA TRASH SERVICE RESPONDENT

UNINSURED RESPONDENT

OPINION FILED AUGUST 28, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL L. ELLIG, Attorney, Fort Smith,
Arkansas.

Respondents not represented by counsel.

STATEMENT OF THE CASE

On June 7, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 2, 2012, and a pre-hearing order was filed on May

15, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

There are no stipulations in this matter.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability.

2. Related medical treatment.

3. Compensation rates.

4. Temporary total disability from February 26, 2011, to April

1, 2011.

5. Permanent partial disability benefits.
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6. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that he sustained two
compensable injuries to his left hand that
have required medical services and resulted in
periods of temporary total disability.  He
also contends that his injury of February 26,
2011 has resulted in permanent partial
disability.  Finally, he contends that his
attorney is entitled to the statutory
controverted attorney’s fee.”

Respondent has not offered any contention to this Commission

at this time.

The claimant, in this matter, is a forty-seven-year-old male

who was employed by the respondent as a sanitation worker.  The

claimant has alleged that he suffered a compensable injury to his

left index finger on February 26, 2011.

The respondent, in this matter, received notice of a pre-

hearing conference that was to be conducted on May 2, 2012, as

evidenced by the green card found in the Commission’s file which

was signed by Janice Whitaker on April 13, 2012.  The respondent

did not participate in the pre-hearing conference, even after

several attempts by the Commission to contact the respondent.

Notice of the June 7, 2012, hearing was sent out via certified mail

to the respondent; however, that notice was unclaimed and returned

to the Commission.  The respondent has not communicated with the

Commission in any form even after confirmed notice of the pre-

hearing conference in this matter.

The claimant and his attorney did appear for the hearing in

this matter.  At the hearing, the claimant gave credible testimony
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that he was employed by the respondent, that the respondent had

three to five employees and that he made a salary of $250 per week

while employed by the respondent.

The claimant also credibly testified about the events of

February 26, 2011, while he was working for the respondent.

Following is that portion of the claimant’s testimony:

“Q. Now did something happen to you on
February 26th of 2011 while you were working
for Van Alma Trash?

A. Yes, sir.

Q. Can you briefly tell the Judge what
occurred?

A. We was on the big trash drive dumping a
dumpster and I nodded my hand and before I got
it out he hit the lever and it smashed my
index finger off.

Q. And I take it you reported that
immediately.

A. Oh, yes.  We went straight to Summit
Hospital.

Q. But your employer was notified, Van Alma
Trash?

A. Yes, she was notified and she ask me not to
say that it happened at work because she
didn’t have Workman’s Comp.

Q. Now you were initially treated (sic) at
Summit Medical Center?

A. Yes.

Q. And that was on February 26th of 2011.

A. Yes, sir.

Q. As a result of that initial treatment at
Summit were you referred to another doctor?

A. Yes, over - what’s that River Valley.
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Q. Musculoskeletal Center.

A. Yes.

Q. And were you seen by Doctor James Kelly
there?

A. Yes.

Q. A few days later did Doctor Kelly perform
surgery on your finger?

A. He did it that day I went in.

Q. Alright, did you go in that same day on the
26th?

A. No, I had to wait two days until that
Monday to go in for him to do the surgery.

Q. But what I’m saying, is a couple of days
later you had surgery on your hand.

A. Yes, sir.

Q. Now how long has - have you been under
treatment with Doctor Kelly?

A. Well, I’m still under treatment for him.
I’m getting ready to have another surgery on
my finger.”

The claimant, in this matter, submitted medical records found

in Claimant’s Exhibit No. 1.  Particularly, on Page 3 of Claimant’s

Exhibit No. 1 is found a medical record from Summit Medical Center

from February 26, 2011, the day the claimant testified that his

injury occurred.  The chief complaint indicated is “amputation.”

The history portion of that record, in part, states as follows:

“Onset of symptoms was immediately prior to
arrival in the emergency department.  Symptoms
are now present.  Symptoms are constant.  at
work (patient works for Alma Trash
department).  Patient got finger caught
between dumpster and a cable.  Patient
suffered amputation to extremity as a result
of injury from work accident.  Level of
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amputation is at distal 1 cm.  Bleeding is
controlled with pressure bandage.  Patient
presents with amputated tissue which appears
non-viable.  Symptoms located in the left
index finger (2nd digit).”

This medical record is consistent with the claimant’s testimony in

this matter.

The claimant has asked the Commission to determine whether he

suffered a compensable injury as a result of his February 26, 2011,

injury.  The claimant has proven that the Commission has

jurisdiction in this matter and that he was an employee of the

respondent at the time of the injury.  The claimant must also prove

the existence of objective medical findings regarding his alleged

compensable injury.  The emergency room record from the claimant’s

February 26, 2011, visit clearly show objective medical findings of

a left index finger amputation.  At the hearing, in this matter,

the Commission was also able to view the claimant’s left hand which

does have an amputation of his index finger as described in medical

records.  The claimant has proven the existence of objective

medical findings; however, he must also prove a causal connection

between those objective medical findings and his alleged injury.

In this matter, I believe the claimant has given credible

testimony.  The testimony is consistent with the medical records

offered into evidence and I find this causal connection between the

claimant’s work related injury and his objective medical findings

to be present.

As the claimant has proven he suffered a compensable injury to

his left index finger, he has also proven that he is entitled to
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reasonable and necessary medical treatment for his injury.  The

claimant introduced medical records from the office of Dr. James E.

Kelly at the Western Arkansas Plastic and Hand Surgery Center.  One

of the medical records introduced by the claimant is found at

Claimant’s Exhibit No. 1, Page 13, which is a letter from Dr. Kelly

to Dr. David Ureckis at the Summit emergency room which states as

follows:

“Thank you very much for referring Mr. Pruitt
for consultation.  As you are aware he is a
46-year-old who cut his left index fingertip
off in a cable on a garbage truck.  This
resulted in a crush amputation of the distal
phalanx.  He will require a nail ablation
revision amputation.  I will make arrangements
to do this.  I will of course be following him
throughout his care and again I would like to
thank you very much for this consultation and
for allowing me to participate in the
patient’s care.”

Again, I find that the claimant is entitled to reasonable and

necessary medical treatment for his compensable injury.  On Pages

16 and 17 of Claimant’s Exhibit No. 1, the claimant has introduced

medical bills regarding his compensable injury.  On Pages 16 are

the medical bills from the claimant’s visit to Summit Medical

Center and on Page 17 are the medical bills from the claimant’s

visit with Dr. Kelly.  The respondent in this matter is responsible

for those medical bills.  The medical bills from Summit Medical

Center total $4,264.61 and the medical bills from Dr. Kelly’s

office total $2,577.00.  The respondent shall pay those medical

bills as I find that they are bills for reasonable and necessary

medical treatment regarding the claimant’s injury.



7

The claimant has also asked the Commission to determine his

compensation rates.  The claimant credibly testified that he was

paid a salary of $250 per week.  I find that his average weekly

wage is $250 per week.  Given that the claimant’s average weekly

wage is $250 and applying Ark. Code Ann. §11-9-519, I find that the

claimant is entitled to a temporary total disability rate of $167.

The claimant has asked the Commission to consider his

entitlement to temporary total disability benefits from February

26, 2011, to April 1, 2011, due to his compensable injury.  At the

hearing in this matter, the claimant gave the following testimony

regarding time for which he missed work due to his compensable

injury as follows:

“Q. Alright, so it’s your testimony you missed
about - after your finger was amputated you
missed about a month of work.

A. Somewhere right in there.  Yes, sir.

Q. So that would have been from, let’s say the
26th of February up until about the 1st of April
or something.

A. Somewhere right in that area.  Yes.  I
think it was the first week in April I went
back.  I still had stitches in my finger.”

After review of the claimant’s testimony and the medical

records in this matter, I find that the claimant is entitled to

temporary total disability benefits from February 26, 2011, to

April 1, 2011.  Inasmuch, I find that the claimant is entitled to

five weeks of temporary total disability benefits entitling him to

$835 in temporary total disability benefits.
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The claimant has also asked the Commission to consider his

entitlement to permanent partial disability benefits due to his

compensable index finger amputation.  In determining the claimant’s

entitlement to permanent partial disability benefits, we must

consider Ark. Code Ann. §11-9-521(b)(2) which states:

“Compensation for amputation of more than one
(1) phalange of a digit shall be the same as
for amputation of the entire digit.”

Here, given the medical records from both the claimant’s visit

to the emergency room and from his surgical intervention performed

by Dr. Kelly which included a revised amputation, it is clear that

the claimant did suffer an amputation of more than one phalange of

his left index finger.  This is also supported by the observation

of this administrative law judge during the hearing in this matter.

As such, for the purposes of permanent partial disability, we will

treat the claimant’s compensable amputation of the left index

finger as an amputation of the entire digit.  In Ark. Code Ann.

§11-9-501(d)(2)(B), the permanent partial disability rate for

amputation or permanent total loss of use of a member shall be the

same as an employee’s total disability rate as specified in

subsection (b) of this section, subject to the maximum as set forth

in subdivision (b)(4) of this section.  We will now consider Ark.

Code Ann. §11-9-521(a)(7), which states, an employee who sustains

a permanent compensable injury scheduled in this section shall

receive, in addition to, compensation for temporary total and

temporary partial benefits during the healing period or until the

employee returns to work, whichever occurs first, weekly benefits
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in the amount of the permanent partial disability rate attributable

to the injury, for that period of time set out in the following

schedule: “First finger amputated, forty-three (43) weeks.”

The claimant has proven by a preponderance of the evidence

that he is entitled to permanent partial disability benefits in the

amount of $7,181.00 for the compensable amputation of his left

index finger.

I have awarded indemnity benefits in this matter which total

$8,016.00.  The claimant has asked the Commission to consider

attorney’s fees for his attorney in this matter.  Given the amount

of indemnity benefits that have been awarded and the applicable

attorney’s fee statute, I find that the claimant’s attorney is

entitled to an attorney’s fee on the amount of $2,004.00.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction over this matter.

2. The claimant has proven by a preponderance of the evidence

that he suffered a compensable injury to his left index finger on

February 26, 2011, in the form of an amputation.
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3. The claimant has proven by a preponderance of the evidence

that he is entitled to reasonable and necessary medical treatment

which includes the medical treatment documented in Claimant’s

Exhibit No. 1, Pages 16 and 17, which shall be paid by the

respondent which includes the statement from Summit Medical Center

in the amount of $4,264.61 and to Dr. James Kelly in the amount of

$2,577.00.

4. The claimant has proven by a preponderance of the evidence

that his average weekly wage is $250 and that his temporary total

disability rate is $167 per week.

5. The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits from

February 26, 2011, to April 1, 2011.  This amount of temporary

total disability benefits is $835.

6. The claimant has proven by a preponderance of the evidence

that he is entitled to permanent partial disability benefits in

this matter in the amount of $7,181.00.

7. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to an attorney’s fee in this matter

commiserate with the benefits awarded herein and the Arkansas

Workers’ Compensation Act.  I find the amount of attorney’s fees to

be $2,004.

ORDER

The respondent shall pay for the claimant’s reasonable and

necessary medical expenses regarding his compensable left index

finger amputation.  Those medical expenses include his treatment at
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Summit Medical Center and through Dr. James Kelly.  The respondent

shall pay $4,264.61 to Summit Medical Center and $2,577.00 to Dr.

James Kelly for the medical treatment the claimant received due to

his compensable injuries from those providers.

The respondent shall pay the claimant the sum of $835.00 for

temporary total disability benefits.  The respondent shall pay the

claimant the sum of $7,181.00 for permanent partial disability

benefits.

The respondent shall pay the claimant’s attorney the maximum

statutory fee on benefits awarded herein, which is $2,004.00 with

one half of said amount to be paid by the respondent in addition to

such benefits and one half of said amount to be withheld by the

respondent from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


