
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NOS. G006538 & G006539

CHARLES PRESLEY, EMPLOYEE CLAIMANT

GREG AYDT, d/b/a GA SPECIALITIES,
UNINSURED EMPLOYER RESPONDENT

OPINION FILED MAY 1, 2012

Hearing before Administrative Law Judge O. Milton Fine II on February 1, 2012 in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondent pro se.

STATEMENT OF THE CASE

On February 1, 2012, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on November 14, 2011.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the issues and

respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  I initially

declined to accept these stipulations because with respect to Claim No. G006538,

Respondent contended:  “Respondent contends that they were not a statutory “employer”

on the alleged injury date in this claim.”  However, later on in the hearing, the following

colloquy took place:
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JUDGE FINE:  We’re back on the record.  We had a discussion with Mr.
Spencer and Mr. Aydt while we were off the record and I want to set this out
and make sure the parties agree to it.  Mr. Aydt, you agreed to stipulate that,
in fact, that you are a statutory employer for purposes of the Workers’
Compensation Act for the time relevant to these claims.  Is that correct?

MR. AYDT:  Yes.

JUDGE FINE:  Mr. Spencer, you agreed to that stipulation, correct?

MR. SPENCER:  Certainly, Judge.

For that reason, I accepted those first two stipulations, along with a two additional ones

that were reached by the parties during the course of the hearing:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed at all relevant times.

3. Respondent has controverted these claims in their entirety.

4. If called, Katherine Presley’s testimony would corroborate that of Claimant

as it pertains to matters within her realm of knowledge.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

In light of Claimant’s motion to recuse, challenging the constitutionality of the Arkansas

Workers’ Compensation Act, I added an issue concerning this.  The following were

litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to his lungs and neck.
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3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

With an amendment by Claimant at the hearing, the respective contentions of the

parties are:

Claimant:

1. Claimant contends that he sustained compensable injuries while performing

employment services for the respondent employer.  He further contends that

the lung injury was due to a specific incident or, in the alternative, to a

gradual onset/occupational disease.

2. The claimant contends that these injuries are supported by objective

findings.

3. The claimant contends that he is entitled to reasonable and necessary

medical treatment related to these injuries.

Respondent:

1. G006538:  Respondent contends that they were not a statutory “employer”

on the alleged injury date in this claim.  Alternatively, Claimant did not suffer

a “compensable injury” on the date alleged, as defined by the Arkansas

Workers’ Compensation Act and the cases interpreting same.  Alternatively

again, claimant did not suffer a compensable lung injury, under the

provisions of Ark. Code Ann. § 11-9-114 (Repl. 2002), and, if Claimant has
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a lung problem of some type, it pre-existed and is otherwise unrelated to his

employment with GA Specialties.

2. G006539:  Respondent contends that the claimant did not suffer a

“compensable injury” on the date alleged, as defined by the Arkansas

Workers’ Compensation Act and the cases interpreting same.  Claimant’s

alleged injury is not supported by objective medical findings, as required by

the Act.  Claimant’s alleged injury was staged.  Alternatively, if Claimant has

an ankle or neck problem of some type, it pre-existed and is otherwise

unrelated to his employment with GA Specialties.

3. If Claimant intends to attempt to prove that he was willfully fired secondary

to the above alleged claims, and loses that argument, he should be required

to pay, under the Arkansas Workers’ Compensation Act, Respondent’s costs

associated with defending these claims, which may be excessive.

4. Respondent respectfully reserves the right to amend and/or otherwise alter

the above contentions as discovery progresses.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Because its admission will help to “best ascertain the rights of the parties”

under Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011), Claimant’s Proffered

Exhibit 4 will be admitted into evidence.

4. Because Respondent failed to furnish Claimant with his Proffered Exhibits

1-2 and 4-6 at least seven days prior to the hearing, in accordance with the

prehearing order, they will not be admitted into evidence.

5. Pursuant to Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011), testimony by

Respondent’s witnesses concerning statements Claimant allegedly made will

be admitted into evidence and given due weight.

6. The Arkansas Workers’ Compensation Act is constitutional.

7. Claimant proved by a preponderance of the evidence that he sustained a

compensable injury to his neck by specific incident.

8. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury to his lungs by specific incident under Ark.

Code Ann. § 11-9-114 (Repl. 2002) or by gradual onset/occupational

disease under §§ 11-9-601 -605.

9. Claimant did not prove by a preponderance of the evidence that he is

entitled to reasonable and necessary treatment of his lungs.
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10. Claimant proved by a preponderance of the evidence that all of the treatment

of his neck that is reflected in Claimant’s Exhibit 3 was reasonable and

necessary.

11. Claimant proved by a preponderance of the evidence that he is entitled to

additional reasonable and necessary treatment of his neck.

PRELIMINARY RULINGS

Claimant’s Proffered Exhibit 4

Respondent objection to the admission of this exhibit, a check he admittedly wrote

out to Claimant and signed, on the basis that the memo line of the instrument contained

writing that was not put there by him.  In addressing this matter, I note that Ark. Code Ann.

§ 11-9-705(a)(1) (Supp. 2011) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I find that admission of this exhibit will help in “best ascertain[ing] the rights of the parties.”

Thus, Claimant’s objection is overruled; the exhibit in question will be admitted into

evidence and given due weight.

Admissibility of Respondent’s Proffered Exhibits 1–2 and 4-6

At the hearing, Respondent moved for the admission of what had been pre-marked

as Respondent’s Exhibits 1-2 and 4-5.  Claimant’s counsel objected to the admission of
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1Claimant also objected on various alternate grounds to the admission of these
proffered exhibits.  But because I have excluded them for violation of the prehearing
order provision discussed above, the other objections are moot and will not be
addressed.

2The evidence shows that this was also the case with respect to Respondent’s
Exhibit 3.  However, Claimant withdrew his objection concerning this particular exhibit.

on the basis that, inter alia,1 they had not been furnished to him at least seven days before

the hearing.2  The prehearing order in this case, Commission Exhibit 1, provides in

pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
to the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this Order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.

Respondent by his own admission did not comply with the order by giving these

items to Claimant’s counsel at least seven days prior to the hearing.  This is shown by the

following exchange about his Proffered Exhibits 1-2 and 4-5:

JUDGE FINE:  Mr. Aydt . . . [b]asically I’m asking you to put your witness hat
on at this point.  Did you furnish any of these exhibits to Mr. Spencer or his
office within seven days before today’s hearing?

MR. AYDT:  No, Your Honor.

Later in the hearing, when Respondent offered his Proffered Exhibit 6 into evidence, he

admitted that he did not exchange this with Claimant’s counsel within the requisite period,

either.  Claimant did not consent to a waiver of these violations.  Nonetheless, I have the

discretion to admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97

Ark. App. 338, 249 S.W.3d 149 (2007).  However, under the circumstances presented here
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I cannot properly admit the evidence.  Nothing before me excuses Respondent’s failure

to provide these proffered exhibits within the requisite period.  Hence, Respondent’s

Proffered Exhibits 1-5 will not be admitted into evidence, and will not be considered.  See

Jobe v. St. Vincent North/Sherwood, 2005 AWCC 109, Claim No. F105594 (Full

Commission Opinion filed May 27, 2005), aff’d sub nom. St. Vincent Health Systems v.

Jobe, No. CA 05-823 (Ark. Ct. App. Feb. 8, 2006)(unpublished).
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Testimony Concerning Alleged Out-Of-Court Statements by Claimant

During the testimony of Douglas Bradshaw, Claimant’s counsel objected, asserting

that Bradshaw’s testimony concerning an alleged statement that Claimant had made

should be stricken, and that Respondent’s witnesses should not be allowed to testify to

any alleged statements by his client.  In support of this, he pointed out that in

Respondent’s discovery responses (Claimant’s Exhibit 5), Respondent did not disclose any

such statements in response to an interrogatory asking for such (the interrogatories were

treated as continuing).  I took the matter under advisement, and allowed such testimony

to be proffered.

AWCC R. 099.16 provides that the Arkansas Rules of Civil Procedure govern

Commission proceedings during the discovery phase.  This certainly would include

interrogatories propounded and answered under Ark. R. Civ. P. 33, and sanctions for

discovery violations under Rule 37.  But as noted above, § 11-9-705(a)(1) provides that

the “Commission shall not be bound by technical or statutory rules of evidence or by

technical or statutory rules of procedure . . . but may . . . conduct the hearing . . . in a

manner that will best ascertain the rights of the parties.”  (Emphasis added)  In light of this,

I find that this testimony should be admitted and given due weight.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; Douglas Bradshaw; Kenny Whitfield,

an employee of Respondent GA Specialties (hereinafter “GA”); Greg Foreman, another

employee of GA; and Greg Aydt, the owner of Respondent GA.  As noted above, the
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parties stipulated that Claimant’s wife, Katherine Presley, would corroborate his testimony

concerning matters within her realm of knowledge.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, his January 11, 2012 motion to recuse, brief in

support thereof, and attached documentation, consisting of 394 pages (per Commission

policy, this exhibit, separately bound, has been retained in the Commission’s files);

Claimant’s Exhibit 2, letters pertaining to his constitutional issue, consisting of one index

page and six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of his medical

records, consisting of one index page and 25 numbered pages thereafter; Claimant’s

Exhibit 4, a copy of a check payable to Claimant and signed by Aydt, consisting of one

page; Claimant’s Exhibit 5, Respondent’s answers to interrogatories and requests for

production of documents dated May 9, 2011, consisting of 15 pages; and Respondent’s

Exhibit 3, Respondent’s response to Claimant’s application for unemployment benefits,

consisting of one page.

Also, without objection, I have blue-backed to the record the following:

Respondent’s letters to the Commission dated January 6 and 25, 2012, asking that he be

granted permission to bring certain items of demonstrative evidence into the hearing room;

and my January 6 and 26, 2012 responses to those respective requests.
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3At the outset of his testimony, Aydt stated that Respondent GA is a sole
proprietorship, that he is the owner thereof, and that he is a d/b/a of GA.

Adjudication

Introduction

Claimant, an employee of uninsured Respondent Greg Aydt (“Aydt”), d/b/a GA

Specialties (“GA”),3 has alleged that he sustained compensable injuries to his lungs and

neck.  He has asserted that these injuries took place as the result of separate causes: the

neck as a consequence of his moving a piece of granite, and his lungs as a result of

breathing fumes and/or dust as part of his job as a countertop fabricator for GA.

Respondent disputes these claims in their entirety.

A. Whether the Arkansas Workers’ Compensation Act is Constitutional.

As stated above, Claimant filed on January 11, 2012 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of administrative law judges

are unconstitutional.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

progeny.  Claimant has not sought to distinguish Long or to argue that it should be

modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.
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B. Whether Claimant sustained a compensable injury to his neck.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines “compensable

injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The standard

“preponderance of the evidence” means the evidence having greater weight or convincing

force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’
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credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant’s testimony was that he began working for Respondent GA fabricating and

installing countertops in January 2005.  The business purchased granite pieces in large

slabs weighing around 1,200 to 2,000 pounds.  When slabs were delivered there, Claimant

and his co-workers used a forklift to remove the them from the delivery truck and set them

on a table.  At times, they also had to be moved by hand.  When asked about his alleged

neck injury, he related:

We were fabricating granite outside July 6, Tuesday, I believe, nice day, I
was outside fabricating most of the day, and we had cut a big piece off the
big slab and we was [sic] attempting to move the rest of the slab over on the
table so it wouldn’t be top heavy and flip over.  I was working with Joe
Foreman, he’s a youngster, and as far as I know I just strained too hard I felt
like an electrical shock in my neck and I got disoriented and I told the crew
I’ve got to go home for the day, I was just out of it for the day.

He was working with Foreman, attempting to slide the slab (which he estimated was ten

to twelve feet long and eight to nine feet wide and weighed 1,200 to 2,000 pounds) across

the table when he felt the shock.  Thereafter, according to Claimant, he “went blind” for 45

seconds to a minute and thought he was about to pass out.  The blindness occurred a

second time as he rubbed his neck.  According to Claimant, he had never experienced
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anything like this before or since then. Greg Foreman, the father of Joe Foreman, was also

present when this happened.

Claimant stated that his wife called Aydt the next day to inform him what occurred.

However, he later stated that it was he who told Aydt about the matter.  He testified that

that Aydt sent him to Dr. Holt, a chiropractor, and paid for all five sessions with him.  At a

certain point, however, Holt referred him to Irvin, who in turn sent him to the hospital.

There, he underwent a CT scan and an MRI.

According to Claimant, he never returned to work at GA after this incident.  He

delivered some medical bills and the MRI report to Aydt’s office in his absence.  The next

day, during a telephone conversation between the two, Aydt informed Claimant that the

business was going in a different direction and that his services were no longer needed.

During that conversation, he told Claimant that he would not be paying for any more of his

treatment.  This occurred in July 2010.

When asked about his current neck condition, Claimant testified that what he has

is “[n]ot really a pain, it’s just like a disorientation, like a dizziness, just had trouble

focusing and just doing general [sic] anything.”

Greg Foreman testified that he went to work at GA in June 2010 as a granite

polisher.  While he initially stated that he did not know anything about Claimant being

injured at GA, he later stated that he recalled an occasion around June 6, 2010 when

Claimant stated that he “had a stinger.”  At the time this occurred, Claimant and Foreman’s

son, Joe Foreman, were carrying a slab of granite that he estimated was around two and

one-half feet wide and four to five feet long.  Foreman estimated that the slab weighed
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around 150 pounds.  They were carrying it using handles attached to the slab by suctions

cups.  He  termed the size of the piece as “average” and added, “It wasn’t a great big piece

because I wouldn’t’ve [sic] let my son pick it up.”  He denied that Claimant complained of

being sick or dizzy after he mentioned the “stinger”; but he admitted that he was not aware

that Claimant left work early that day.  Foreman added that he had observed Claimant

riding his motorcycle around town in the past year.

When I asked Aydt if Claimant had reported to him that he had injured his neck,

Aydt responded:

No.  He didn’t show up one day, I called his house, and his wife answered,
Katherine answered, and said, this is like 10 o’clock, 10:30 in the morning,
said, “Mike’s dizzy, he can’t come to work.”  I go, “okay, well, I hope he gets
to feeling better.”  So then the next day he didn’t show up and about 10:30
or 11:00 Mike calls me and says, “I pinched a nerve in my neck working for
you, what do you want me to do about it?”  At which point I told him, I said,
“Gee Mike, I don’t know.”  I mean, most people get a crink [sic] in their neck
from sleeping wrong, you know.  I didn’t trust him at this point.  I didn’t trust
him.  So I said, “Listen,” I said, “if you truly have a, your neck’s out of joint,
you should go to the chiropractor, I assume; what do you want to do, it’s your
neck, you can do whatever you want to.  You can go to the chiropractor and
have it adjusted; I’ll pay for it.”  That’s what I said.

Aydt testified that he was surprised about the allegation that Claimant hurt his neck moving

a granite slab across a table.  It had been his understanding from Claimant and Greg

Foreman that Claimant and Joe Foreman had been carrying a small countertop and that

he got a “stinger” when he either got his foot hung in a hose or stepped in the trough drain

and bumped the door.

The medical records in evidence reflect that Claimant underwent a CT scan of his

neck on July 8, 2010 that was normal.  But when he presented to Dr. Holt on July 20, 2010,
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Claimant complained of cervical pain and stiffness of about two weeks’ duration that began

when he lifted a heavy object at work.  Holt noted that upon palpation of Claimant’s

suboccipital region, he detected spasm.  Per DORLAND’S ILLUSTRATED MEDICAL

DICTIONARY 1780 (30th ed. 2003) (hereinafter “DORLAND’S”), “suboccipital” is defined as

“inferior to the occiput,” while “occiput” is the “posterior part of the head.”  Id. at 1298.

Muscle spasms can constitute objective medical findings.  Estridge v. Waste Management,

343 Ark. 276, 33 S.W.3d 167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142,

4 S.W.3d 124 (1999).  The medical evidence, supported by objective findings, thus shows

that Claimant suffered muscle spasms in his neck.

While the parties differed as to what transpired on the alleged date of injury, the

evidence is clear that while moving a piece of granite as part of his job at Respondent

GA–whether it was only a small vanity or a large slab, whether Claimant was sliding it or

carrying it, and any other related circumstances–Claimant immediately reported a neck

injury–one that it borne out by the medical evidence.  It was caused by a specific incident

that is identifiable by time and place of occurrence.  In addition, it required medical

services.

A causal relationship may be established between an employment-related incident

and a subsequent physical injury based on the evidence that the injury manifested itself

within a reasonable period of time following the incident, so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  I find that such
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is the case here.  Claimant has met his burden of proof that he incurred a compensable

injury to his neck.

C. Whether Claimant sustained a compensable injury to his lungs.

At the hearing, Claimant’s counsel made clear his theory of the case with respect

to this particular injury:

MR. SPENCER:  Based upon some prior law, Judge, I just want to make
sure that Number 1 of the contentions of the issue the contention is that it
was, that it’s alternatively both by reason of multiple impact, multiple
exposures to the granite dust and the chemicals and also because of
specific injuries where he would actually breath[e] the dust . . . I need to
make sure that alternative argument is there . . . We’re talking about not just
a specific injury, we’re also talking about a multiple impacts of exposures to
granite dust and chemicals and other carcinogens that are a part of the
experimental making of granite to be used in homes.  And that is what I just
wanted to make sure that it’s not just an issue of specific insult or specific
injury, but it’s alternatively also a continual exposure to those things.

JUDGE FINE:  And if I can put this as best as I can in layman’s terms for Mr.
Aydt, what you’re saying is you’re arguing two theories on the one injury.
One is that there was a specific–

MR. SPENCER:  Yes.

JUDGE FINE:  –incident, a single incident that caused this injury but in the
alternative you’re arguing that there was a, it was a gradual onset more in
the nature in the terms of a lung injury what is called an occupational
disease.  Is that correct?

MR. SPENCER:  Yes, yes, sir.

According to Claimant, in October 2009 GA started fabricating its own granite

countertops–a process involving the mixing of chemicals and minerals.  He stated that this

process gave off fumes.  His job throughout his tenure there consisted of the cutting of

Corian and granite slabs–which resulted in the generation of dust.  This also began in
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4Claimant also described being around fumes from lacquer thinner, alcohol,
acetone, and adhesives throughout his employment and GA and especially prior to the
time period that granite was fabricated.  These materials were used in the fabrication of
Corian.  According to his testimony, he was exposed to Corian and granite dust in his
earlier years at GA.  But as discussed above, he attributes his lung problems to the
cutting of sink holes in granite slabs in 2010.

October 2009.4  Claimant testified that GA furnished him only “a little household-type dust

mask that [was] not really sufficient.”  Even then, by his admission, Claimant did not always

wear this protection when working around the dust–especially when working around the

Corian, which per Claimant’s understanding, generated only non-abrasive material.  He

denied having any lung disease or breathing problems before going to work at GA, and

further denied that he had ever smoked.

When asked about the onset of his symptoms, he stated:

Probably like maybe April of 2010 I just noticed I was getting real short of
breath and I had trouble sleeping, I’d be up coughing during the middle of
the night just trying to clear my lungs, I guess, and just eventually got worse
and worse and I had to go to a doctor.

Claimant related that every time he had to cutting a hole in a granite or other solid surface

(such as quartz) countertop for the placement of a sink, he would cough all night.  Because

sinks were not a straight cut, a dry saw was used, causing excess dust.  Although a fan

was used to blow the dust away from him, Claimant stated that changing positions to

continue the cutting resulted in the dust getting blown in his face.  He wore a mask at

times, but not all the time.  Business had increased for GA in 2010, and Claimant was

cutting two to three sinks a week.  Each such cut took about one hour of sawing to

complete.  He testified that it is his belief that the sink cuttings in the granite slabs led to

his lung problem.  Claimant stated that he told Aydt about this problem with coughing and
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that he could not fabricate granite anymore because it was killing him.  Claimant treated

with his family physician, Dr. Dawson Irvin.  The doctor took x-rays and prescribed

inhalers.  Aydt paid for this treatment, and furnished respirators for the cutting.  He

continued cutting granite, and noticed that dust problem had greatly improved. Claimant

eventually changed from Irvin to Dr. Anandaraj Subramanium.

In his testimony, Bradshaw (who worked at GA at times as a favor to Aydt)

confirmed that a lot of dust was generated when Claimant hand-sanded Corian, and that

masks generally were not used.  Even on such occasions, only household-type dust masks

were employed.  He clarified that the Corian was shipped to the business in sheets; it was

then glued together.  Bradshaw denied that the fabricating process resulted in strong

fumes.  He confirmed that Claimant cut sink holes in the granite countertops.  But he

added that Aydt required a respirator for such a process and that he “g[o]t on” Claimant

on one occasion around June 2010 when he did not wear one while performing a small,

dry cut on a slab.  Claimant’s response to Aydt was that the dust was not bothering him.

Regardless, Bradshaw’s testimony was that when he saw Claimant cutting granite (he only

worked there on occasion but was present for about 60 hours from May-July 2010), he

wore a respirator most of the time.  He never heard Claimant complain of breathing

problems there.  But he later testified that Claimant resigned from GA because he did not

want to work with granite any longer; and Claimant returned thereafter and related that his

doctor told him that he could not be involved with granite work anymore.  Bradshaw

testified that Claimant asked him not to smoke around him because he smoked for 20

years and was still tempted by it.
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Whitfield testified that he left GA in 2005.  But during the time period he worked

there, granite was never cut without water being sprayed on the cutting surface during the

cutting.  The purpose of this was, inter alia, to ensure that the diamond-tipped blade was

not damaged from overheating.  Even so, a mask was worn while cutting to protect the

user’s face.

According to Whitfield, Claimant told him that he used to smoke and did not want

to be around cigarette smoke anymore because it irritated him.

In his testimony, Greg Foreman confirmed what Claimant had said about GA’s

business in June 2010; it was good.  He estimated that they performed two to three granite

jobs a week during that period.  Claimant would use a template to cut the granite to custom

specifications for installation.  During the time period relevant to this claim, per Foreman,

sink holes were cut into the granite using a “Metabo”–a grinder with a diamond blade.

Claimant confirmed this.  This was dry-cutting, and it generated dust.  While a fan was

used to blow the dust away, some still settled on the user–at times, enough to cover the

person from head to toe.  Foreman stated that respirators were provided (four were

present during the period at issue), and that Claimant used one at times.  On other

occasions, however, he did not.  But in contrast to Claimant’s testimony, Foreman stated

that it only took Claimant five to ten minutes to cut out a hole for the sink.

Aydt testified that in addition to cutting and sanding Corian, which is an “acrylic

plastic” product, Claimant cut slabs of granite into countertops–fabricated them.  The latter

process began in 2010.  Slabs of granite that were five feet wide and ten feet long were

used.  While holes for top-mounted sinks, along with other straight cuts, were made with
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a “wet saw”–one that used water–holes for curved cuts were made using a “dry” cutting

grinder–the Metabo.  But he estimated that during his tenure at GA, Presley only did 6 to

12 sinks that required the Metabo.  Countertops with cuts for undermounted sinks

generally came from the factory.  Aydt maintained that when using the Metabo, water was

used with it at times, along with a vacuum.

According to Aydt, while Claimant wore a respirator at times when cutting granite,

he did not do so on other occasions.  He wore a Moldex mask–one with mesh and an

exhaust valve and held to the face with an elastic band–when cutting or sanding Corian.

Aydt added that even when the Moldex was not worn, there was not much dust generated

when sanding because the sanders used had a vacuum attachment.  However, dust was

generated when Corian was cut with a Skil saw–and Aydt stated that Claimant did this at

times without the use of a mask.  A fan was also used to blow the dust away from the

person doing the cutting.

During my examination of Aydt, the following exchange occurred:

Q. All right.  When did you become aware that Mr. Presley was claiming
to have a problem with his breathing?

A. On or about the first part of June he came in my office one afternoon–

Q. What year is this?

A. 2010.

Q. Okay.

A. He came in my office and said, “I got your sink cutout done, I
breathed a bunch of dust in, but it’s done.”  And–can I continue?
Should I tell you more?
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Q. Yes.

A. Okay, great.  And I reprimanded him right then and I said, “Mike, I told
you never to breathe the dust.”  I said–he said, “Well, you needed the
cutout done, didn’t you?”  And I go, I walked out, let’s go out there.
I walked out to the shop and there he was.  He had the fan way down
at the end of where he’s cutting and he was cutting here, you know,
and I said, “You know doggone well that fan is not in the right
position, you know.”  And he was just so reckless those days, he just.

Q. Now, when did this happen?

A. It may have happened on the date, the date of injury that’s listed on
the claim there on June 6, I don’t know.  I’m not denying it happened.

Q. You’re not denying what, that what happened?

A. He breathed some dust in and, you know, in violation of my rules and
policies.

Claimant told Aydt that he did not feel well.  Aydt could not recall whether Claimant had

been cutting granite or quartz on this occasion, but stated that “it was some kind of stone.”

Specific Incident.  With respect to the specific-incident theory advanced by

Claimant, the applicable statute is Ark. Code Ann. § 11-9-114 (Repl. 2002).  This reads:

(a)  A cardiovascular, coronary, pulmonary, respiratory, or cerebrovascular
accident or myocardial infarction causing injury, illness, or death is a
compensable injury only if, in relation to other factors contributing to the
physical harm, an accident is the major cause of the physical harm.

(b)(1)  An injury or disease included in subsection (a) of this section shall not
be deemed to be a compensable injury unless it is shown that the exertion
of the work necessary to precipitate the disability or death was extraordinary
and unusual in comparison to the employee’s usual work in the course of the
employee’s regular employment or, alternatively, that some unusual and
unpredicted incident occurred which is found to have been the major cause
of the physical harm.

(2)  Stress, physical or mental, shall not be considered in determining
whether the employee or claimant has met his or her burden of proof.
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5Moreover, this aspect of the claim also falls short due to the lack of objective
findings, discussed infra.

(Emphasis added)  See Mountain Home Mfg. v. Hafer, 66 Ark. App. 127, 991 S.W.2d 127

(1999).

During his testimony, Claimant did not describe any incident related to his alleged

lung injury that could in any way be described as “unusual and unpredicted.”  In fact, he

made clear that no one incident caused his lung problem:

Q. Was there any particular instance that you were working on something that
you started noticing having problems with your lungs or was this something
that occurred over time?

A. It was a gradual just it kept getting worse and worse.  Of course, business
was getting more and more and I was doing more and more granite
fabrication and it was just, just killing me.

Q. Can you identify for me any specific incident where you were working
at GA Specialties as the cause of your lung problems?  Any particular
incident?

A. Well, not a particular incident, no, sir, it was just accumulative.

I credit this–and in so doing, I realize that this testimony may be perceived as being at

odds with Aydt’s concerning their supposed conversation in June 2010.  Claimant is clearly

the one who can best judge when his alleged symptoms began.  Thus, this portion of his

claim must fail at the outset.5

Gradual Onset.  Alleged gradual-onset lung injuries are analyzed under the test for

an occupational disease.  See, e.g., Ring v. Stone & Sons Monument, 2005 AWCC 94,

Claim No. F305003 (Full Commission Opinion filed May 10, 2005).  In defining this cause

of action, Ark. Code Ann. § 11-9-601(e)(1)(A) (Repl. 2002) provides:
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(A) “Occupational disease”, as used in this chapter, unless the context
otherwise requires, means any disease that results in disability or death and
arises out of and in the course of the occupation or employment of the
employee or naturally follows or unavoidably results from an injury as that
term is defined in this chapter.

A causal connection between Claimant’s job and the disease must be established by a

preponderance of the evidence.  Id. § 11-9-601(e)(1)(B).  In setting parameters concerning

such a claim, the statute further reads:

An employer shall not be liable for any compensation for an occupational
disease unless . . . [t]he disease is due to the nature of an employment in
which the hazards of the disease actually exist and are characteristic thereof
and peculiar to the trade, occupation, process, or employment and is actually
incurred in his or her employment.  This includes any disease due to or
attributable to exposure to or contact with any radioactive material by an
employee in the course of his or her employment[.]

Id. § 11-9-601(g)(1)(A).  An occupational disease is characteristic of an occupation,

process or employment where there is a recognizable link between the nature of the job

performed and an increased risk in contracting the occupational disease in question.

Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  Such diseases

are generally gradual rather than sudden in onset.  Hancock v. Modern Indus. Laundry,

46 Ark. App. 186, 878 S.W.2d 416 (1994).

In the evidence before me, two of Claimant’s physicians have weighed in on the

matter of Claimant’s lung condition.  On December 30, 2010, Dr. Dawson Irvin wrote:

Mr. Presley has obstructive lung disease on CT scan.  We have no record
of him ever smoking.  Mr. Presley reports working in a dusty environment for
several years.
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6Claimant has not alleged that any of these symptoms/conditions/injuries are
compensable.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  I credit Irvin’s finding that Claimant has chronic

obstructive pulmonary disease (“COPD”).  But he did not opine concerning any connection

between the disease and the job; he merely noted that he had no record of Claimant

smoking and that Claimant had reported to him that he had worked in a dusty environment

(presumably, at GA) for several years.

The second doctor who has spoken on this matter is Dr. Subramanium.  On January

4, 2012, he wrote:

Charles Presley is a patient of mine and has multiple symptoms including;
[sic] dizziness, ringing in ears and headaches.6  This could be caused from
COPD and the exposure to silicosis.

In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Full Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors’ medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
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words “within a reasonable degree of medical certainty” even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).

In light of the above, I cannot credit Dr. Subramanium’s opinion.  The wording “could

be caused” is clearly speculation and shows that he was not opining within a reasonable

degree of medical certainty.  I note in addition that per DORLAND’S at 1704, “silicosis” is a

condition in itself, not something to which one would be exposed:

pneumoconiosis due to the inhalation of the dust of stone, sand, or flint
containing silica, with formation of generalized nodular fibrotic changes in
both lungs.  Since many common minerals contain silica, there are numerous
different types of silicosis.  Called also pneumosilicosis and grinder’s
disease.

In turn, DORLAND’S defines “pneumoconiosis” as

deposition of large amounts of dust or other particulate matter in the lungs,
and the subsequent tissue reaction, usually seen in workers in certain
occupations and in residents of areas with excessive particulate matter in the
air.  The definition is usually limited to conditions caused by inorganic dusts
. . . [t]ypes range from nearly harmless forms to destructive or fatal
conditions and are often named for the implicated substance, such as . . .
silicosis.

Id. at 1461.  (Emphasis added)  A table accompanying this definition lists the causative

agents for Silicosis.  One of these is Silica.  Id.
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Dr. Subramanium in his statement did not opine that Claimant had the diagnosis of

silicosis.  However, even if I were to interpret that statement as the assigning of such a

diagnosis–which would be a stretched reading of the above–I cannot credit it.  First,

nothing before me reflects what the basis of such a diagnosis would be; Subramanium’s

treatment records, to the extent they exist, are not in evidence.  Second, the medical

records that are in evidence reflect that Claimant underwent a CT scan of his lungs on

June 24, 2010 that showed:

1. Old calcified granulomatous disease in the chest.

2. COPD changes with benign calcified granuloma in the left lower lobe.
There are also small calcified granulomas in the left hilum.

3. Minimal interstitial infiltrate in the right upper lobe.

There were no findings here or elsewhere in the evidence that showed that Claimant had

silica in his lungs or silicosis–although I recognize that the Material Safety Data Sheet for

granite that is in the record shows that this material “typically contains quartz (crystalline

silica).”  In a related vein, while Irvin noted that he had no record of Claimant having been

a smoker, and Claimant in his testimony denied having ever smoked, I instead credit the

testimony of both Whitfield and Bradshaw that he admitted to them that he was an ex-

smoker.  Per Bradshaw, Claimant represented that he had smoked for 20 years.

Consequently, the objective findings that are present–and documented by the CT

scan–are just as easily attributed to Claimant’s personal activities and not to any work-

related exposure to granite dust (or any other substance at GA).  To find otherwise, in light
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of the foregoing, could only be the product of speculation and conjecture–arbitrarily

choosing Claimant’s job over his smoking as the cause of his lung problem.  But

speculation and conjecture cannot serve as a substitute for proof.  Dena Construction Co.

v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

In sum, there are no objective findings of a lung injury–particularly that of an

occupational disease–in the record at bar.  Claimant has not proven that he sustained a

compensable injury of this nature.

D. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant has also contended that she is entitled to reasonable and necessary

medical treatment.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated



Presley - G006538/G006539 29

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Because I have found that Claimant did not prove that he sustained a compensable

lung injury, this portion of his request for treatment must fail at the outset.  As for his

compensable neck injury, I find that all of his treatment therefor that is contained in

Claimant’s Exhibit 3 was reasonable and necessary.  I further find that he is entitled to

additional treatment of his neck, to the extent that such is reasonable and necessary.  See

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983)(“Medical

treatments which are required so as to stabilize or maintain an injured worker are the

responsibility of the employer”).

CONCLUSION

Respondent is hereby directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________

Hon. O. Milton Fine II

Administrative Law Judge


