
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G007361

MELISSA PRATT, Employee CLAIMANT

RHEEM MANUFACTURING, Employer RESPONDENT
                                                       
OLD REPUBLIC INSURANCE,         RESPONDENT
INSURANCE CARRIER/TPA

OPINION FILED MAY 11, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith,
Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On February 14, 2012, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas for

hearing. A pre hearing conference was conducted on September 13,

2011, and a pre hearing order filed that same day. A copy of the

pre hearing order has been marked as Commission’s Exhibit No. 1,

and with modifications and without objection has been made part of

the record. Prior to hearing on February 14, 2012, the parties

agreed to the following stipulations.

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On April 14, 2010, the relationship of employee-employer-

carrier existed between the parties.
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3. The appropriate weekly compensation benefits are $415.00

for total disability and $311.00 for permanent partial

disability.

4. The claimant’s healing period is in dispute.

5. There is no dispute over medical services through March

29, 2011.

6. There is no dispute over temporary disability benefits

through on or about March 22, 2011.

By agreement of the parties, and prior to the hearing on

February 14, 2012, the following issues will be litigated.

1. The claimant’s entitlement to temporary total disability

benefits after March 22, 2011

2. The claimant’s entitlement to additional medical services

after March 22, 2011.

   The claimant requested that a stipulation that had been

erroneously entered in the pre hearing order be removed by letter

dated February 29, 2012.  That stipulation was related to liability

for permanent partial disability and has been lined through in the

pre hearing order.

     The claimant contends that she is entitled to reinstatement of

her temporary total disability benefits and that those benefits

should be paid from on or about March 18, 2011 until a date yet to

be determined.  The claimant also contends that she is entitled to

additional medical treatment and that her attorney is entitled to
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an appropriate attorney’s fee. Additionally, the claimant  reserves

the issue of percentage of permanent impairment for PPD. 

 The respondents contend that they accepted the claimant’s

injury as compensable and provided all appropriate benefits.  The

claimant has been evaluated by two neurosurgeons, Dr. Standefer and

Dr. Thomas.  Both neurosurgeons have said that she is not a

candidate for surgery.  On April 5, 2011, Dr. Thomas released the

claimant to return to regular work and stated that she had no

permanent impairment.  The respondent has paid all benefits to

which the claimant is entitled.  Alternatively, should the claimant

be entitled to additional benefits, A.C.A. §11-9-411 is applicable.

The claimant has used her Rheem group health insurance to pay

medical expenses and it is believed she has also applied for and

received short term disability benefits through Rheem.

The stipulations agreed to by the parties at the pre hearing

conference on September 13, 2011 and contained in the pre hearing

order filed that same day, are hereby accepted as fact.  From a

review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear testimony and observe the

witness and her demeanor, the following decision is rendered.

 

FACTUAL BACKGROUND
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The claimant is a 46-year-old female who worked for the

claimant on April 14, 2010 and had worked for the claimant for

twenty-five years.  She sustained an admittedly compensable injury,

while she was turbulating coils and leaned down to put a coil on

the floor.  She testified that she felt a sharp pain, but kept

working until her lunch when she saw Dr. Lloyd, the company doctor.

She added that the pain was getting worse(Record 2/14/2012 at p. 6-

7).  She stated that she saw Dr. Carson, who scheduled her for an

MRI and Dr. Fisher who administered LESI shots.  The claimant

testified that while the MRI dated August 9, 2010 showed a

herniated disk, she did not have a herniated disk prior to the

April 2010 accident(Record 2/14/2012 at p. 30; Claimant’s Exhibit

No. 1 at p. 1).  The claimant testified that the herniation had not

been repaired and she had not had surgery.  Dr. Carson’s follow up

records show that the claimant had low back pain, left sciatica and

degenerative disk disease in the lower spine(Claimant’s Exhibit No.

1 at p.3-10).  He noted, based on Dr. Standefer’s recommendation,

[that the claimant was not a surgical candidate] that the

degenerative disk disease was non surgical(Claimant’s Exhibit No.

1 at p. 3).  He also noted that she needed a referral to a pain

specialist and additionally, he made note that she was to get LESI

injections.  Dr. Carson also noted that she was to see Dr. Cheyne,

and continued to prescribe her medication.  Dr. Carson also noted

on January 27, 2011, that the claimant’s primary problem was pain
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located in the lumbosacral area.  He added that she had

degenerative disk disease-lumbar spine, sciatica-lumbar spine and

myofascial syndrome-lumber spine(Claimant’s Exhibit No. 1 at p.11-

13).  In February 2011, Dr. Cheyne noted that the claimant should

not lift more than two pounds, bend, twist, or engage in repetitive

lifting.  She was also to sit or stand as needed(Claimant’s Exhibit

No. 1 at p. 15).  The claimant was treated by Dr. Fisher on March

16, 2011, given an epidural and additional hyaluronidase.  The

claimant continued to see Dr. Cheyne from March 2011 until July of

2011. He continued to note degenerative changes and pain.

Additionally he ordered an MRI and noted that it differed little

from the August 2010 MRI, noting still the disc bulge(Claimant’s

Exhibit No.1 at p.19).  He returned the claimant to work on

restricted duty and noted that he was unsure what additionally

could be done for her(Claimant’s Exhibit No. 1 at p. 17-25).  The

claimant testified that while she did not know when her back

herniated, she had no reason to believe that it had herniated prior

to the April 2010 incident(Record 2/14/2012 at p.33).   She stated

that she also saw Dr. Cheyne who set up her pain management(Record

2/14//2012 at p. 7-8).  She added that she also saw a neurosurgeon,

Dr. Standefer in Fayetteville and Dr. Thomas in Little Rock both of

which she said did nothing for her(Record 2/14/2012 at p. 8).  She

stated that Dr. Thomas saw her for about fifteen minutes, but that

she went back to him for a functional capacity evaluation, on March
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25, 2012(Record 2/14/2012 at p.9).  She noted that she had just had

an injection from Dr. Fisher on March 16, 2012, before the

functional capacity evaluation(Record 2/14/2012 at p. 9). She also

added that she was taking her prescription medication, Mobic and

Hydrocodone on the day of the functional capacity evaluation(Record

2/14/2012 at. p.9-10).  She added that despite the fact that she

put forth her best effort, she understood that the functional

capacity evaluation had been interpreted as unreliable(Respondent’s

Exhibit No. 1 at p. 34).  The claimant testified that she was still

having problems with her back and that she was in constant pain.

She added that her back went from bad to worse and that she had

good days and bad days(Record 2/14/2012 at p.8).  The claimant

testified that she last attempted work for the respondent on

January 25, 2012.  She added that she started work at 5:00 A.M. and

that by 6:00 A.M. she was having bad pain in her back, including

sharp pains in the inner right thigh.  She stated that parts of her

left leg went numb.  She added that she went to first aid and was

given a pass, at 6:15 in the morning and left to go home.  The

claimant testified that her job involved lifting ten to eleven

pounds and required her to stand on concrete. She added that she

was not allowed to sit down during working hours, and that her job

required bending and twisting.  She stated that she performed the

job as long as she physically could, and added that she had tried

to return to work in March of 2011, and was clocking into work when
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her left leg gave out and she fell. She stated that she had

problems with her left leg since the April 2010 injury and that she

had been having trouble with both legs.  She added that since Dr.

Fisher put a nerve block on the left hip, she was not having

trouble with the left leg(Record 2/14/2012 at p.11-12). The

claimant testified that she had another doctor’s appointment

scheduled on April 10, 2012 for a LESI injection and a follow-up

with Dr. Cheyne two weeks after that. The claimant stated that she

had been under active medical treatment since she first went to Dr.

Cheyne and that there had never been a time since Dr. Cheyne began

treating her that she had been released to return to regular duty,

adding that Dr. Fisher also has not returned her to regular

duty(Record 2/14/2012 at p.12-13).

The claimant continued to testify that since her injury on in

April 2012 she had a lack of mobility.  She stated that she could

not be on her feet more than one hour to one hour and a half.  She

stated, “I just can’t do anything any more.”  She added that she

could hardly lift anything, couldn’t stand for long, couldn’t lay

down for long, and couldn’t sit for long.  She added that pain on

her best day was a four and on her worst day was a nine, causing

her to throw up.  She stated that she had the “worst day” about

twice a week(Record 2/14/2012 at p.12-13).  She added that, while

she would like to work, there was no way she would hold down an

eight-hour job in her current condition.  Additionally, she stated
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that if a doctor recommended surgery, she was in bad enough

condition that she would consent(Record 2/14/2012 at p. 14).

DISCUSSION

The claimant in this case, suffered an admittedly compensable

injury on April 14, 2010.

Arkansas Code Annotated §11-9-102(4)(F)(I) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether
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medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464. The Court affirmed the Commission’s finding that

the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466. In

the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466.  The claimant, in that case,

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and used a TENS

unit for pain. Id at p. 466. In the instant case, the claimant

testified at length about her continuing pain and low back issues.

She stated that the two doctors she had been sent to, Dr. Standefer

and Dr. Thomas, had not helped her and in fact had sent her back to

regular duty.  However, she stated that her treatment with Dr.
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Cheyne and Dr. Fisher did provide some relief, but that she had not

been released by either of those two doctors to return to regular

duty.  Clearly, the claimant has had continuing problems since the

April 2010 accident.  The medical evidence and the doctor’s

notations support her continued complaints.  Although we must

recognize that Dr. Cheyne is not sure, depending on the outcome of

the LESI injections, what else he can do for her.

     In G E Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark.

App. 120, 969 S.W.2d 667 (1998) the Arkansas Court of Appeals held

a physician’s note constituted essential evidence that continued

treatment of an employee for a work-related injury was reasonable

and necessary.  In this case, the physician’s notes from the very

beginning of the claimant’s treatments confirm that she suffered an

injury.  In August of 2010, Dr. Carson notes a herniated disk,

which the claimant testified that she had not been aware of prior

to the April 2010 accident. There are no credible medical notations

that would lead the Commission to believe that such a condition

existed prior to the April 2010 accident.  While there is language

in the doctor’s notes referring to chronic problems, those do not

appear until well into 2011.  Clearly, we have conflicting medical

opinions.  Dr. Standefer and Dr. Thomas feel that there is no

impairment and released the claimant while doctors Carson, Cheyne

and Fisher find need for treatment and in fact, continued a course

of treatment lasting several months.  Doctors Standefer and Thomas,
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did brief evaluations of the claimant but, in my opinion, more

weight must be given to the long term treating physicians and their

notations.  In fact, the claimant continues to treat with Dr.

Cheyne.  According to the claimant’s testimony she had follow up

visits with Dr. Cheyne subsequent to the hearing in February 2102.

  I have also reviewed the functional capacity evaluation.  I

recognize that it is considered unreliable. I have also considered

the claimant’s testimony related to her pain treatment that could

have affected the outcome of the evaluation.   

 The claimant in this case has provided sufficient evidence in

the form of testimony and physician’s notes from doctors Carson,

Cheyne and Fisher to prove that her request for medical services

after March 22, 2011 is reasonably and necessarily related to the

treatment of admittedly compensable injury sustained on April 14,

2010.  This claimant, while being allowed a review by two doctors,

found no relief from the pain she suffered from her admittedly

compensable injury.  She has found some relief in the treatment

provided from doctors Cheyne and Fisher and their services, based

on the evidence presented, are reasonable and necessary for the

treatment of that compensable injury.

The Commission has next been asked to determine whether the

claimant is entitled to temporary total disability from March 22,

2011 until a date yet to be determined.  Temporary total disability
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is that period within the healing period in which the employee

suffers a total incapacitation to earn wages, Ark. State Highway

Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The

claimant, in this case, appears to have been off work from March of

2011 when she clocked in and then had to leave due to left leg

problems.  While we must recognize that the claimant also tried

unsuccessfully to return to work in January of 2012, the testimony

and medical evidence support the fact that the claimant has been

unable to work and was not released from Dr. Cheyne or Dr. Fisher

to return to regular work. I find that since March 2011, the

claimant suffered a total incapacitation to earn wages. Clearly,

she has been in continuing treatment and unable to come to a point

where she was released and physically able to return to work.

Therefore, I find that the claimant is entitled to temporary total

disability from March 22, 2011 until such a time as she is released

by her treating physicians to return to regular work.

The Commission must also address the issue of the claimant’s

use of group health insurance to cover her healthcare costs.

Additionally, we must address the use of short term disability.

The claimant testified, on cross examination, that she used her

group health insurance to pay for her medical treatment upon denial

by Workers’ Compensation.  Additionally, she stated that when her

TTD stopped, she filed for and received short term disability

benefits through the respondents.
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A.C.A. §11-9-411(a)(1) states:

“Any benefits payable to an injured worker in
this chapter shall be reduced to an amount
equal to a dollar for dollar amount of
benefits the injured worker has previously
received for the same medical services or
period of disability whether those benefits
are paid under group health care service plan
of whatever form or nature a group disability
policy, a group loss of income policy, a group
accident health, or accident and health
policy, a self insured employee health or
welfare benefit plan or a group hospital or
medical services contract.”

Under prior law, no off-set was allowed for payments made from

private insurance or plans unless the employer could establish

clearly that the claimant had received payments from insurance

provided [paid for] by the employer and that sums paid to the

injured employee were intended as advance payments of compensation,

Dooley v. Automated Conveyor Systems, Inc., 84 Ark. App. 412, 143

S.W. 3d 585 (2004). However, the Court in Dooley, citing statutory

interpretation and legislative intent, opined that the clear intent

of A.C.A. §11-4-411(a)(1) was for the amount of workers’

compensation benefits payable to an injured worker to be reduced

“dollar for dollar” by the amount of benefits that the worker has

previously received for the same medical services under any of the

listed group plans, Id at 588. Therefore, the Court found that

respondents are entitled to a dollar for dollar reduction in

workers’ compensation benefits, if health insurance or short term

benefits are accessed, no matter how the benefits are funded.  In
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this case, we have the claimant’s testimony that she received such

benefits. Therefore, I find that the claimant’s group health

insurance was used to pay for the claimant’s medical treatment. The

claimant also accessed short term disability provided by the

respondents.  Based on the above evidence, the respondents are

entitled to the appropriate reduction set out in A.C.A. §11-9-

411(a)(1).

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant has proven through sufficient

evidence including claimant’s testimony and

the documentary evidence in the form of

doctor’s notations from doctors Cheyne, Carson

and Fisher and that she is entitled to medical

services related to her admittedly compensable

injury after March 22, 2011.  She has proven

that these medical services are reasonable and

necessary for the treatment of the claimant’s

admittedly compensable injury.

2. Additionally, the claimant has proven that

she is entitled to TTD from March 22, 2011

until such time as she is released to return

to regular duty.  The respondents, in this

case, are entitled to a set off under A.C.A.

§11-4-411 (a)(1) for the claimant’s use of
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group healthcare insurance and short term

disability.

3. The claimant’s attorney is entitled to the

appropriate attorney’s fee based on the

foregoing decision.

ORDER

The respondents shall pay for any reasonable and necessary

medical services related to the claimant’s admittedly compensable

injury after March 22, 2011.  The respondents shall also pay

temporary total disability benefits from March 22, 2011 until such

time as she is released to return to regular work, with the

appropriate set-offs applied.  The respondents shall pay the

claimant’s attorney an appropriate attorney’s fee based on the

foregoing decision.

All benefits which are herein awarded are payable in a lump

sum without discount.  This award shall bear the maximum legal rate

of interest until paid.

IT IS SO ORDERED.   

      
                             

                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE


