
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G109180

TAMEKIA POOLE, Employee CLAIMANT

CHAPEL RIDGE HEALTH & REHAB, Employer RESPONDENT

CCMSI, TPA
                                                      

OPINION FILED DECEMBER 20, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little
Rock, Arkansas. 

STATEMENT OF THE CASE

On September 26, 2012, the above captioned claim came before

the Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on June 12, 2012, and a pre hearing order

filed on June 13, 2012.  A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1 with modifications and without

an objection made part of the record. Prior to hearing on September

26, 2012, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, including July 10, 2011,  the

relationship of employee-employer-carrier existed between

the parties.

3. An injury occurred on or about July 10, 2011.

4. The claim is controverted in its entirety.
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5. The claimant’s compensation rates are $210 for temporary

total disability and $157 for permanent partial

disability.

6. There is no dispute over medical expenses through May 7,

2012.

Prior to hearing on September 26, 2012, the parties agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable injury on

July 10, 2011.

2. If appropriate, the claimant’s entitlement to medical

services by Dr. Blankenship.

3. If appropriate, the claimant’s entitlement to temporary

total disability from October 7, 2011 to a date to be

determined.

4. Attorney’s fees.

The claimant contends that she sustained a compensable injury

to her lower back on July 10, 2011, that she is entitled to

appropriate medical services for this compensable injury as

recommended by her treating physician, Dr. James Blankenship, and

that she has been rendered temporarily totally disabled by this

injury from October 7, 2011, through a date yet to be determined.

She also seeks the statutory attorney’s fee for her attorney on all

controverted indemnity benefits.  The respondent contends that the

claimant was not injured at work. She has no objective medical

findings of an injury at work. She has had two MRI’s that are

entirely normal. She had an unreliable FCE. No doctor has taken her
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off of work. The employer had  light duty available and she refused

to perform it. She is not entitled to TTD or any other benefit.

The stipulations agreed to by the parties, prior to hearing

on September 26, 2012, and in the pre hearing order are hereby

accepted as fact.  From a review of the record as a whole to

include medical reports, documents and matters properly before the

Commission and having had the opportunity to hear testimony of the

claimant and observe her demeanor the following decision is

rendered.

FACTUAL BACKGROUND

The claimant is a thirty-five-year-old female. She is a

resident of Fort Smith and attended school through the eleventh

grade.  Additionally, she received a GED(Record 9/26/12 p. 7).  The

claimant testified that she had a CNA license and had worked as a

CNA and in home health most of her working life.  She added that

she had worked for the respondent twice, the first time in 2007 for

about three months.  She stated that she then worked as a home

health aide for a while and returned to work for the respondent in

2010(Record 9/26/12 p. 8).  As a CNA, for the respondent, the

claimant’s duties consisted of getting residents out of bed, into

showers and getting them dressed.  She added that she did light

house work duties.  She stated that the work was relatively heavy

duty and that she was able to perform these duties until July 10,

2011(Record 9/26/12 p. 8).  The claimant testified that on July 10,

2011 she and another co-worker were getting a patient out of bed.

She stated that as they got ready to raise her, she “acted like she
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was going to fall back.”  She added that, “I went to catch her so

she wouldn’t hit the side table.”  She stated that she injured her

back after she sat the patient on the bed and raised back up(Record

9/26/12 p. 9).  She stated that she finished getting the patient

ready and then reported to the nurse what had happened.  The

claimant stated that she filed an incident report.  She added that

she went home, and by the morning she could not move it hurt so

badly.  She returned to work the next day and had to file the

correct paperwork.  She added that she was sent to Cooper

Clinic(Record 9/26/12 p. 9).  

The claimant continued to testify that the patient she was

assisting was bigger than she, weighing 260 to 280 pounds.  The

claimant stated that she was sent to see Dr. Holder with Cooper

Clinic Occupational Medicine.  She stated that Dr. Holder gave her

pain medications and muscle relaxers.  She stated that Dr. Holder

also “set her up with physical therapy.”  She added that the doctor

put her on restrictions of no bending or stooping.  The claimant

stated that she went back to work a day later for the night

shift(Record 9/26/12 p. 10).  She added that she tried to do light

duty when she returned but was sent home.  The claimant stated that

she went back every day and was moved from a night shift to a day

shift and did mostly the same duties as before.  She added however,

that she did not “get them out of bed.”  She testified that she

pushed the ice cart, which “bothered her.”  She stated that she was

told to “do a couple of rooms and sit down.”  The claimant stated

that she did that for a while(Record 9/26/12 p 11).  She added that
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she was then assigned to clean out the closets and drawers.  She

stated that she was required to constantly stand up, bend, stand

up, bend, and get on her knees.  She stated that she started

writing on the doctor’s notes  that the job was hurting her.  She

added that she could not do the job.  It was making her worse.  She

was then assigned to do the resident’s nails and feet.  The

claimant stated that doing the claimant’s feet required her to get

in certain positions and she had sharp pains down her legs.  She

stated that she also served lunch.  She added that when she was in

pain, nothing was done about it.  Dr. Holder released the claimant

on October 6, 2011.  She stated that prior to release, she told Dr.

Holder that she wanted a new doctor.  She started looking for a new

doctor.  The claimant stated that Dr. Holder treated her as much as

he was going to.  She then filed for a change of physician and was

sent to Dr. Blankenship(Record 9/26/12 p. 13).  The claimant stated

that Dr. Blankenship evaluated her and recommended treatment.  She

added that since the evaluation, there had been no further

treatment authorized.  She stated that her condition was the same.

She added that she falls and cannot sit or stand for long periods

of time. The claimant stated that she uses a cane.  She stated that

“they feel like I am walking on eggshells sometimes, so it is I

rather have my cane and be safe or I fall.”  “ I have fell several

times.”(Record 9/26/12 p. 14).  She stated that her condition was

not better than it was and getting worse.  She added she had to go

to the emergency room sometimes, but she had unpaid medical bills

so she “bears it sometimes”(Record 9/26/12 p. 14-15).  She added
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that she did have some good days, but she had not gone back to

work.  She added, “Won’t nobody hire me.”  She stated that there is

no work for which she is qualified that she can do. 

On cross examination, the claimant was questioned about the

testing related to her treatment.  She admitted that “It don’t show

anything.”(Record 9/26/12 p. 24).  She confirmed that she had

stated that no one would hire her, but she added that she was not

looking for a job, but had “asked around”(Record 9/26/12 p. 25).

Additionally, the claimant stated that she was having trouble

paying her bills.  She added that her kids and boyfriend lived with

her and that she had almost been evicted and almost lost her car

twice.  She added that if it was not for her two teenage sons and

boyfriend, she would be homeless.  She also stated that she was the

only one with a drivers’ license in the household(Record 9/26/12 p.

16).  The claimant continued to state that she was released to

return to work at full duty on October 6, 2011 but she did not

return to work.  She stated that she fell and went to St. Edwards

and the “doctor put me off for three days.”  There are no reports

of that medical treatment in the record(Record 9/26/12 p. 16).  The

claimant stated that she was fired around October 20, 2011.  She

added that she was fired after she went to the doctor for the

second time [after the first ER visit] and was taken off work for

another three days.  The claimant stated that after being put off

work for the second three days she was fired(Record 9/26/12 18).

    She added that she had been doing the work, but she was fired.

She stated “it was killing me, but...I was still doing it.”(Record
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9/26/12 p. 18).  The claimant testified, on cross examination, that

she was injured initially in July of 2011 lifting a patient.  She

added that she had continued to fall.  She stated that falling

continued during the time she was still working for the

respondent(Record 9/26/12 p. 18).  The claimant added that she fell

when she was at home getting ready for work.  She stated that this

did not start until she got hurt and her legs gave out.  She added

that she fell getting out of the shower and that she had spasms in

her legs(Record 9/26/12 p. 19).  Also on cross-examination, the

claimant stated that she had two MRI’s and she confirmed that they

were both normal.  However, she added that at the time of the

hearing, her legs still had spasms and caused her to fall(Record

9/26/12 p. 19).  She added that her pain switched back and forth

between legs.  She added that it was doing this at the time she was

testifying at the hearing and that if she sat or stood too long she

had the pain.  She added that at the time of the hearing she was

having pain going up and down “this leg right here.”  “These first

three toes right now are numb”(Record 9/26/12 p. 20).  

The medical records submitted by the claimant for July 19,

2011 confirm that the claimant had lumbar strain and pain in the

right and left legs.  She was given physical therapy and placed on

restrictions(Claimant’s Exhibit No. 1 p. 1).  The restrictions were

continued on August 3, 2011(Claimant’s Exhibit No. 1 p. 4). A

radiology report from August 18, 2011 reports no acute abnormality

of the lumbar spine(Claimant’s Exhibit No. 1 p. 7).  The claimant’s

restrictions were continued and home exercise prescribed on



G109180-Poole -8-

September 6, 2011(Claimant’s Exhibit No. 1 p. 12).  Notations from

the Cooper Clinic visit summary for the employer on October 6, 2011

state that the claimant had an Functional Capacity Evaluation on

September 30, 2011 with significant inconsistencies. The Functional

Capacity Evaluation resulted in the claimant being released from

treatment at Maximum Medical Improvement and a zero percent

impairment. She was released to full duty on October 6,

2011(Claimant’s Exhibit No. 1 p. 16; Respondent’s Exhibit No. 1 p.

4-5).  On May 7, 2012, the claimant had an MRI at the request of

Dr. Blankenship.  That MRI was normal(Claimant’s Exhibit No. 1 p.

20; Respondent’s Exhibit No. 1 p. 9).  Additionally, on May 7, 2012

x-ray reports showed normal results(Claimant’s Exhibit No. 1 p. 21;

Respondent’s Exhibit No. 1 p. 8).   Dr. Blankenship stated that he

wanted to give the claimant the benefit of the doubt, even after

reviewing the Functional Capacity Evaluation and prescribed

Lyrica(Claimant’s Exhibit No. 1 p. 18, 24). 

 DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”
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The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); see also §11-9-102(4)(E)(i).  A preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B).  In the instant case, the Commission has

been asked to determine if the claimant sustained a compensable

injury on July 10, 2011.  While the claimant testified to on going

medical problems that she says are related to an incident at work

there appears from the record to be no other evidence of these

conditions.  The claimant testified that she could not do the

duties assigned to her post accident that she had numbness, that

her leg gave way and she fell at home, that she had pain and that

she had leg spasms.  Unfortunately, all these conditions come under

the voluntary control of the claimant.  The Arkansas Workers’
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Compensation Act requires that there be objective medical findings

present in cases to determine compensability of an injury.   While

some of the medical records introduced state that the claimant had

low back pain, those notations appear to have been taken as

reported by the claimant.  Additionally, none of the medical

records note that the claimant is having spasms.  In this case,

while there are notations of pain, there are no objective medical

findings to support the claimant’s contention that she suffered

continued medical issues, or the cause of her pain.  The claimant

also had an Functional Capacity Evaluation with unreliable results.

Dr. Blankenship’s notation that he wished to give the claimant the

benefit of the doubt, despite the Functional Capacity Evaluation is

unconvincing.  Additionally, here, we have an MRI and an x-ray both

of which show normal results.  Clearly, the claimant was released

to full duty and according to the medical records, was found to be

at Maximum Medical Improvement with a zero percent impairment

rating.  Dr. Holder noted that  this conclusion was based on the

Functional Capacity Evaluation.  An x-ray ordered by Dr. Holder in

August 2011 showed no acute abnormality.  Interestingly enough, the

MRI and x-rays ordered by Dr. Blankenship in May of 2012  were also

normal.  One cannot ignore that the claimant asked for and got a

change of physician after release from Dr. Holder.  While it is

clear that Dr. Blankenship wanted to “give the claimant the benefit

of the doubt,” there is no mistake that the evaluations he ordered

be performed were normal.   
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The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, the claimant

has failed to prove by a preponderance of the evidence that she

sustained a compensable injury on July 10, 2011.  When I consider

the documentary evidence submitted along with the claimant’s

testimony, I cannot come to a conclusion that she sustained a

compensable injury.  While the claimant testified at length about

her ailments, I did not find her testimony credible in light of the

medical documentation presented. 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant has failed to prove by a preponderance

of the evidence that she suffered a compensable injury on

July 10, 2011.  As such, she is not entitled to the

temporary total disability or medical services by Dr.

Blankenship she requests.  Additionally, her attorney is

not entitled to an attorney’s fee based on the above

findings.  

 ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                                 ADMINISTRATIVE LAW JUDGE
                                         


