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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On January 23, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  The parties further

stipulated that the claimant’s average weekly wage was $404.00, which generates compensation

benefit rates of $269.00/$202.00, for temporary total/permanent partial disability. 

The testimony of Charles Anthony Parten – the claimant; Cindy Phelan; Nancy

Newhauser; Reba Brantley; Jeffrey Lynn Craig; and Jimmy Joe Stanfill, coupled with medical

reports and other documents comprise the record in this claim.
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DISCUSSION 

Charles Anthony Parten, the claimant, with a date of birth of November 20, 1966, is a high

school graduate who has attended a maintenance school, and commenced his employment with

respondent-employer on December 2, 2005.  Prior to the afore employment the claimant’s work

history consisted of maintenance work.

The claimant described his physical condition as being in good health prior to his

employment with respondent-employer.  The claimant was hired by respondent-employer to

perform maintenance work.  Respondent-employer is the owner of an apartment complex with

sixty (60) apartments in two-story buildings.  In describing his typical duties in performing

maintenance work in the apartments, the claimant testified:

     I would do electric work and, you know, refrigerators,
commodes, and I’d scrub floors, I’d paint the walls, I’d fix
sheetrock. (T. 19).

The claimant typically worked a forty (40) hour workweek earning $10.10, per hour.  The

claimant worked for respondent-employer continuously from December 2005 through June 2010,

and thereafter until his surgery on May 26, 2011.

The claimant maintains that he sustained an injury on June 11, 2010, while discharging

employment duties for respondent-employer.  In describing the employment activities which

serves as the basis for the present claim, the claimant testified regarding the occurrence of June

11, 2010:

     Well, I was carrying up a scrubber up to the second floor, and
when I carried it up, I heard - - I felt a burning and a pop sensation
in my arm. (T. 19-20).

The claimant described the sensation as occurring in his right shoulder.   The claimant explained
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that in taking the scrubber upstairs to the second floor it was his intentions to scrub the floors. 

The claimant continued, regarding the assigned task:

     Because you’ve got to scrub floors, they’re nasty and dirty and
stuff, to get it presentable for the next person that - - to rent it out. 
(T. 20).  

The claimant’s testimony reflects that following the occurrence he sat down and later went

downstairs and talked to Jeff Craig about the incident.  The claimant offered that he thought that

he was in building twelve at the time of the injury.  The claimant testified that he had made it

about three quarters of the way from being all the way to the second floor when he experienced

the sensation in his right shoulder, explaining:

     I continued to get it up the best I could, because I didn’t want to
drop it. (T. 21).

The claimant estimated the weight of the scrubber at between 150 to 200 pounds.

The claimant identified Jeff Craig as the Site Manager, the individual in the office that

rented the apartments.  Regarding the specifics of his reporting of his injury to Mr. Craig the

claimant testified:

     I told him I hurt my shoulder carrying a scrubber up to, you
know, the second level and he told me - - 

     He told me, “Go back to work, you wuss.” (T. 22).

The testimony of the claimant reflects that Jimmy Stanfill was also an employee by respondent-

employer during the June 2010 timeframe. 

The claimant’s testimony reflects that he drew a conclusion that something needed to be

done because of the pain he was experiencing.  As a consequence of the afore, the claimant

testified that he called the VA to get an appointment set up.  The claimant testified that he
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informed Mr. Craig that he was making an appointment to be seen at the VA, who responded “All

right”.  

The claimant maintains that he had to take off from work in order to go to the VA

appointment.  The claimant confirmed that he eventually went to the VA on July 27, 2010, and

was ultimately diagnosed with a rotator cuff tear.  The claimant underwent surgery on May 27,

2011,  in the treatment of the rotator cuff tear.  

The claimant denies experiencing any type of pain or symptoms in his right shoulder

before June 2010.  Further, the claimant denied ever having any treatment for his right shoulder

before June 2010.   The claimant denied having any automobile accidents, slips and falls, or

anything of that nature during the June 2010 timeframe.  The claimant denies experiencing any

other event that could have caused his right shoulder injury aside from the incident involving the

scrubber on or about June 11, 2010. 

The testimony of the claimant reflects that Mr. Craig did not continue to work on site for

very long after the June 11, 2010, incident.  The claimant testified that Reba Brantley came in and

was going to hire somebody to replace Mr. Craig.  The claimant’s testimony reflects that the

apartment complex is owned by Alco Management from Memphis, Tennessee.  The claimant

offered that some help was sent from Memphis as far as a management operation after Mr. Craig

left.  Regarding the afore, the claimant testified:

     Reba did, and I couldn’t tell you the exact date she started
working, because she was trying to train other people, and she just
finally ended up taking the job herself. (T. 24-25).

     The testimony of the claimant reflects that he did not make any effort to tell Ms. Brantley

about his injury once she replaced Mr. Craig.  The claimant testified that Nancy Newhauser, the



5

District Property Manager, came down with Ms. Brantley.  The claimant maintains that he did tell

Ms. Newhauser about his injury:

     I told her I hurt my shoulder carrying a scrubber, and she said
she would take care of it. (T. 26).

The claimant testified that he told Ms. Newhauser about his injury in person, face-to-face, while

she was on the property in Pocahontas.  The claimant’s testimony reflects that he took Ms.

Newhauser’s response to mean that she was getting him help for his shoulder.  The claimant noted

that the only medical care that was provided in connection with his right shoulder complaint was

that had at the VA.

The testimony of the claimant reflects that he documented his employment activities at

respondent-employer through a maintenance daily log.  As far as his activities on June 11, 2010,

the claimant testified:

     I just usually write it in, you know.  You had the date on the
left-hand side, I think, and you’d date it, and then, you just - - on
the right-hand side, you just put what happened that day or
whatever you did that day. (T. 27).

The claimant identified Claimant Exhibit #2 as the maintenance log.  The June 11, 2010, entry

reflects:

Working on a broken door frame, cleaning jun, hurt arm carrying
up stripper.  No one around to tell. (CX #2).

The claimant testified that the made the above entry at the end of the day on June 11, 2010.  In

explaining the entry “no one around to tell” the claimant testified there were no witnesses to the

accident:

     Well, the only thing I can think of is there’s no one right at the
spot where I had hurt my arm or my shoulder. (T. 28).
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The claimant testified that he is still being treated at the VA for his shoulder, and that he

has an appointment scheduled in the near future.  The claimant noted that he goes to Poplar Bluff

for physical therapy every Tuesday and Thursday.  Claimant sees the VA doctor in St. Louis,

Missouri, usually every three (3) months.  

The claimant underwent his right shoulder surgery on May 27, 2011.  The claimant

described the symptoms he experience from the day of the injury until his surgery:

     I couldn’t lift my arm up and it was burning and it was hurting
and just - - anything you can think of, it hurt. (T. 29). 

The claimant continued working for respondent-employer until the date near the surgery.  The

claimant has not worked since May 26, 2011, and maintains that he has not been physically able to

work since that date.  The claimant offered that he does not think that the shoulder surgery

relieved any of his symptoms, adding that he thinks it made it hurt worse.  The claimant’s

testimony reflects that he is having more trouble with the right shoulder now.  The claimant

elaborated regarding the afore:

     My right shoulder area right here, it feels like it burns all the way
down.  My left or my right arm right here, the forearm is numb, and
I can’t hardly lift it up to a certain degree. (T. 30).

The claimant returned to the VA doctor following the May 27, 2011, procedure, and

underwent injections of steroids in the right shoulder.  The claimant testified that he experienced

complications from the surgery.  The claimant is right-handed.  The claimant maintains that he is

currently unable to perform the job that he did for respondent-employer.

As far as his ability to continue working between the date of his injury and the surgery of

May 27, 2011, the claimant testified:
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     The best as I - - the best I could, you know, I tried - - more
likely, I tried to use one arm and proceeded doing stuff but, now - -
but Jimmy’s there with me to help me like always to do stuff. (T.
31).

The claimant’s testimony reflects that his job duties also entailed removing toilets, refrigerators,

hot water heaters, and lifting other heavy items.   The claimant noted that his right shoulder

symptoms progressively worsened.  Further, the claimant maintains that while he continued to

work following his injury until May 26, 2011, he had difficulty performing his assigned tasks. 

During cross examination the claimant confirmed that the entry in the entry of July 22,

2010, entailed his work activities of cleaning the bathroom, stripping the floor, and working on

the doors to make unit 10A ready to rent.  The claimant added that he was assisted by Jimmy

Stanfill in the afore activities.   The July 22, 2010, cleaning activities occurred after the June 11,

2010, reported shoulder injury of the claimant.  

The claimant went to the VA on July 27, 2010, which was roughly seven (7) weeks

subsequent to June 11, 2010.  The claimant testified that the history of the onset of his shoulder

complaint in the July 27, 2010, VA medical records as four months earlier was incorrect.  The

claimant insist that he told VA medical personnel “four weeks”, and they mistakenly recorded

four months.  The claimant noted that he discussed the afore error with VA medical personnel.

During his deposition the claimant testified that he performed his work using one hand

following the June 11, 2010, right shoulder injury.  The claimant offered regarding the afore, or

others witnessing him using both hands to perform his job duties following the June 11, 2010,

date:

     I meant, I could work one-handed and use the other hand as
leverage or whatever right there, but there is no way I could move



8

anything with it, no pressure. (T. 36).

The claimant acknowledged that he has had other workers’ compensation claims while

employed by respondent-employer.  On August 29, 2007, the claimant reported an injury to his

back and was sent immediately to the doctor.  The claimant is uncertain about a December 12,

2007, pulled muscle in his back, and being sent to the doctor.  The claimant did receive a cut to

his finger on October 28, 2008, for which he was sent to the doctor.  

The claimant experienced stomach problems in January 2011, and reported same.  The

claimant denies that respondent-employer offered to send him to the doctor for the afore

complaint.  Instead, the claimant testified that he went to the doctor on his own for his

gallbladder.  The claimant concedes that he came in and reported the ailment and relayed that he

was going to the doctor.  

As far as his knowledge of the procedure for reporting an on-the-job injury, the claimant

relayed, “I knew just to report it, yes”.  (T. 37).  The claimant’s testimony reflects that he really

did not deal with anybody in the Memphis office of respondent.

In respect to the present claim, the claimant maintains that he reported the injury to Jeff

Craig who did not do anything.  As to whether he reported the injury to Reba Brantley, the

claimant’s testimony reflects:

     I reported it to Nancy and after that I was telling Reba about it,
and she said - - (T. 38).

The claimant maintains that he reported the injury to Ms. Newhauser two to three times between

the injury date and August 2010.  The claimant asserts that he reported the injury to Ms. Brantley

on June 15, 2010, and June 16, 2010, both dates that she was at the apartments.  The claimant
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testified that he reported the injury to Ms. Newhauser when she came down after Mr. Craig

resigned on July 30, 2010.  The testimony reflects that Ms. Newhauser worked at the apartments

from August 9, 2010, until December 2010, although she was not present continuously.  The

claimant maintains that when he asked Ms. Newhauser what they were going to do about his

shoulder problem, her response was that she would take care of it.  The claimant’s testimony

reflects that when he reported the shoulder problem to Ms. Brantley, he was informed that Ms.

Newhauser said that she would take care of it. 

The claimant explained that the REAC means that you get the stuff ready like you

normally do.  The claimant continued, regarding what was entailed in the afore:

     I do it every day; so, it wasn’t nothing new to me.  I just cleaned
apartments. (T. 40).

The claimant elaborated, noting that while Ms. Newhauser and Ms. Brantley would be present to

walk through the apartments, neither did any work.  The claimant continued:

     Well, at REAC time, no one does no work.  You just walk
through there with the guy that’s doing the REAC. (T. 40).

The claimant noted that his normal job was getting the apartment ready for the REAC.  The

claimant concedes that both Ms. Newhauser and Ms. Brantley worked in helping to get the

apartments ready for the REAC.  The claimant denies that he was working side-by-side of Ms.

Newhauser or Ms. Brantley during the afore, adding:

     Probably what they could do, paint or whatever they do, but I
don’t work side-by-side with them. (T. 41).

The claimant’s testimony reflects that he told Ms. Newhauser about his shoulder complaint every

time that she came down to the apartment complex.
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The claimant conceded that he filed for disability benefits through his insurance while he

was off from work, and he received benefits.  The claimant added regarding the afore, “that’s my

insurance, separate from work”. (T. 41).  The claimant denied that either Ms. Cindy Phelan or

Ms. Newhauser was present or helped him fill out the form or fax it.  The claimant acknowledged

that he responded “no” to the question of the form as to whether he had ever had a similar

condition.  Further, the claimant responded “no” regarding whether he was filing under Workers’

Comp Act, explaining:

     I marked “No.”  They didn’t do anything about it. (T. 42).

The claimant received indemnity benefits after indicating as above:

     Yes, because I wasn’t - - apparently, they didn’t file it.  They
said they’d take care of it and they never did and I was out of a job. 
(T. 42).

The claimant receives seven to eight hundred dollars per month pursuant to the insurance policy.

The claimant denies having a conversation with either Ms. Phelan or Ms. Newhauser

wherein he relayed that his right shoulder complaint was not work-related but was related to his

days playing softball. (T. 43).  The claimant added, regarding Ms. Newhauser:

     I don’t know what you’re talking about.  I didn’t never talk to
her about nothing like that.  I just told her about my injury. (T. 44).

The claimant denied being on Facebook with Mr. Craig at the time of the injury.  The claimant

added, regarding the afore:

     No, I didn’t even know what Facebook was. (T. 43).

The claimant acknowledged being sent over to Dr. Stewart at the request of respondents. 

The claimant testified that he had no recollection of doing a shaking motion with his arm at the
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time of the visit with Dr. Stewart.  The testimony of the claimant reflects that he is unaware of 

Dr. Stewart’s comments regarding inconsistent strength testing in his arm, or

magnifying/exaggerating his symptoms.  The claimant testified regarding Dr. Stewart:

     No, he told me that he could put me to sleep and try to stretch
my arm out, but more likely my arm would break before the muscle. 
(T. 45).

Further, the claimant testified that he was not aware of Dr. Stewart’s assessment that he could go

back to work.

The claimant acknowledged that in addition to his shoulder, he has back and neck

complaints.  In describing the symptoms in his back and neck, the claimant testified:

     It’s pain; when I bend over and when I sit for a long period of
time, it just hurts, it aches. (T. 46).

The claimant has a claim with the VA for posttraumatic stress syndrome.           

During redirect examination, the claimant again confirmed that during the July 2010, VA

visit he relayed that his right shoulder symptoms onset was four week prior to the visit.  The

claimant was again seen at the VA on November 23, 2010, and the office note of the visit again

recites the onset of symptoms “approximately four months”.  

The claimant was seen in Little Rock by Dr. Stewart at the request of respondents on one

occasion.  The claimant estimated that the duration of his visit with Dr. Stewart was fifteen (15)

minutes.  On page five of the report generated by Dr. Stewart regarding the claimant’s visit, Dr.

Stewart recommended a left-shoulder MRI arthrogram, and relayed that he believed a plain MRI

would have missed a labral injury.   The claimant testified that he did not have the MRI

arthrogram on his left shoulder.  The claimant denied having any complaints or problems with his
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left shoulder.  The claimant maintains that he put forth his best effort during his examination by

Dr. Stewart.  The claimant’s testimony reflects that he now experiences the symptom of a burning

sensation when he tries to lift his right arm. 

During further examination, the testimony of the claimant reflects that while he has not

played softball or baseball since June 11, 2010, he has thrown horseshoes since that date, however

left-handed.  The claimant denies throwing horseshoes with his right hand since June 11, 2010,

adding , “I can’t do it”. (T. 80).

Jimmy Joe Stanfill, who commenced his employment with respondent in 2004, testified on

behalf to the claimant.  The testimony of Mr. Stanfill reflects that he is no longer employed by

respondent-employer because he is currently experiencing a battle with cancer.  Mr. Stanfill quit

working for respondent-employer in August 2011.  Mr. Stanfill’s testimony reflects that he

worked for respondent-employer during the May, June, July 2010, timeframe.  In explaining his

general job at respondent-employer, Mr. Stanfill testified:

     Groundskeeper and maintenance.  When nobody was there
somebody had to do the maintenance. (T. 11).

During his employment with respondent-employer, Mr. Stanfill testified that he had

occasion to work with the claimant.  As to whether he was working on June 10, 2010 or June 11,

2010, Mr. Stanfill testified:

     The dates I cannot remember, but I know probably, the only - -
about the only time I ever take off - - took off was when I had to
go to the doctor, but I cannot remember the dates.

     But I didn’t - - if that’s when the accident happened, no, I
wasn’t there.  I didn’t see no accident. (T. 11).

As far as communication with the claimant regarding being injured, Mr. Stanfill testified:
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     Well, he - - he told me that he hurt his shoulder. 

     He told me he hurt his shoulder trying to get one of them
scrubbers up on the top, the second level of the apartment complex,
up the stairs.  (T. 11-12).

Mr. Stanfill confirmed that the apartment building where the claimant reported injuring his

shoulder had two floors.  Mr. Stanfill continued, regarding the area where the claimant reported

sustaining his injury:

     Yeah, you got to drag the - - from the bottom apartments to the
top ones up the stairs. (T. 12).

Regarding the weight of the scrubber/buffer, Mr. Stanfill offered:

     I’d say it weighs over fifty pounds, I mean, I don’t - - I’d just
have to say somewhere between fifty probably and a hundred.  I
don’t know.  I never weighed it.  I know they’re heavy. (T. 12).

The testimony of Mr. Stanfill reflects, regarding his observation of the claimant following the

reported shoulder injury:

     I just know there was a couple of times he might be working
trying to do something and he’d have to stop and he’d started
rubbing his shoulder. (T. 12).

Mr. Stanfill testified that before June 2010, he did not witness the claimant do anything to suggest

that he had a shoulder problem.  

During cross-examination, Mr. Stanfill testified that he was aware that the claimant had his

gallbladder removed, however he did not remember the claimant having problems with his neck or

back.  Mr. Stanfill testified regarding occasions when he performed some of the claimant’s work:

     Well, I did - - they wasn’t nothing that I consider, “You do
this,” and “You got to do this,” and, you know.  I done - - I’ve
done about everything there was to do there and he done my work. 
There wasn’t really no classification that I would call a real
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classification there. 

     I was classified as Groundskeeper. (T. 14-15).

Regarding the claimant’s use of both hands while discharging employment duties, Mr. Stanfill

testified:

     Well, I think he would always use both hands, but, you know, he
complained about - - I remember, seemed like a couple of times
about his - - he’d have to quit because his shoulder was bothering
him. 
(T. 15).

Mr. Stanfill confirmed that a log was maintained at respondent-employer where he wrote down

whatever he did that day.   

Jeffrey Lynn Craig, who currently resides in Paragould, testified that he was employed by

respondent-employer for a period of approximately three (3) months, from April 15, 2010

through July 30, 2010, as Property Manager.  Regarding the duties he performed as Proper

Manager, Mr. Craig testified:

     Well, I did in-takes of residents, I supervised employees,
maintenance, et cetera, and made sure that the grounds was, you
know, taken care of and did all the paperwork that needed to be
done there. (T. 52).

The testimony of Mr. Craig reflects that he knows the claimant, and that by the time he

left the employment of respondent-employer he considered the claimant a friend.  Mr. Craig

maintains that he was on Facebook with the clamant.  

The testimony of Mr. Craig reflects regarding the procedure for reporting an on-the-job

injury at respondent-employer:

     If somebody would come to me and report an injury, I would
report it to HR, and then have, you know, the proper documents
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stating that it was reported to me, have them go to the doctor, and
go from there. 
(T. 52-52).

Mr. Craig testified that during his employment with respondent-employer he work Monday

through Friday, but was on call twenty-four hours a day, seven days a week.

Mr. Craig testified that he does not recall the claimant ever reporting an on-the-job injury

to him.  Mr. Craig denies that the claimant reported to him that he had sustained an on-the-job

injury, noting that if he had he would have gone through all the paperwork.  Mr. Craig denied that

the claimant ever mentioned to him on June 11, 2010, or at any time before he left, having

problems with his shoulder.  

Mr. Craig maintains that after June 11, 2010, he played horseshoes with the claimant one

time.  Mr. Craig testified that it is his belief that the claimant is right handed, and that he was

throwing the horseshoes with his right shoulder. Further, the testimony of Mr. Craig reflects that

the claimant did not exhibit or tell him he was having any problems at that time.  Mr. Craig

testified that he is not aware of any time that the claimant was unable to do his job during the

afore time period.  Mr. Craig maintains that when the left the employment of respondent-

employer on July 30, 2010, he knew nothing about any injury to the claimant’s shoulder.  

During cross-examination, Mr. Craig testified that he was aware that the claimant took off

to go to the VA for medical care:

     Yes, he had gone to the VA, but he never did say what for. (T.
55). 

Mr. Craig concedes that the claimant might have brought him medical reports from the VA visits

or doctor’s excuses for missing work, however he did not recall.  Regarding the disposition of the
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work activity log maintained by respondent-employer, Mr. Craig testified that he was not in

charge of it:

     Well, no, Tony did his on [own] a log, and he would turn them
in to me, and then, I would put them in a file. (T. 55).

Mr. Craig acknowledged that he kept the file of what had been filled out once the claimant filled it

out and gave it to him.  Mr. Craig concedes that if there was a log on June 11, 2010, that

recorded that the claimant hurt his shoulder, the log was kept in the possession of respondent-

employer. (T. 55).  Mr. Craig testified that he was not aware that there was a report on June 11,

2010, where the claimant filled out a report saying that he hurt his shoulder while carrying a

stripper up the stairs.  Mr. Craig’s testimony reflects, regarding the keeper of the log book entries:

     Well, he would fill them out his-self and a lot of times, Tony,
you know, put them in the log his-self, and then, sometimes he
would lay them on my desk and I would put them in. (T. 56).

Mr. Craig testified that he had daily contact with the claimant until July 30, 2010. 

Regarding his contact with the claimant subsequent to July 30, 2010, Mr. Craig testified:

     No - - no, I didn’t see him, but I - - like I said, I was Facebook
friends with him, and then, I seen him , you know, make comments
on Facebook and stuff like that. 

But no physical contact. (T. 57).

Reba Brantley who is employed at Oak Creek Apartments with Alco Management testified

on behalf of respondents.  Ms. Brantley is employed in the capacity of Community Manger by

respondents.  Ms. Brantley explained:

     Well, I manage the apartments and the day-to-day operations of
the job of the Community Manager. (T. 58).

Regarding the duration of her employment with respondent-employer, and contact with the
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Pocahontas property Ms. Brantley testified:

     Well, I was hired back in 1988 to - - as Site Manager, and then,
when I went back the second time to assist was June the 15th of
2010. (T. 59).

The June 15, 2010, assistance at the property bought Ms. Brantley in contact with the claimant. 

Ms. Brantley denies that the claimant told her anything about injuring his shoulder.  Ms. Brantley

testified regarding the delivery of a refrigerator on June 15, 2010, in which the claimant helped:

     They had to go off the property, because an eighteen wheeler
can’t come on the property.  So, they had to go and get the
refrigerator. 
(T. 59).  

Ms. Brantley testified that the claimant never mentioned that he was having any shoulder

problems after the June 15, 2010, refrigerator delivery.  Ms. Brantley testified that she was again

on the property on June 18, 2010, finishing up work with Mr. Craig, the Manager at the time. 

Ms. Brantley denied that the claimant complained of shoulder problems during the afore visit.  

In August 2010, Ms. Brantley started filling in at the property.  Ms. Brantley testified

regarding her actions had the claimant come to her and reported having hurt his shoulder at work:

     Well, we would have to call the - - our HR Department and
follow protocol on sending him to the doctor and getting the
paperwork done and making sure that everything is filled out
correctly. (T. 60).

Ms. Brantley testified that during the August 2010, period respondent-employer was getting ready

for REAC inspection that was in September 2010 after seminar.  Regarding the activities

performed by herself and Ms. Newhauser in preparation for the inspection, Ms. Brantley testified:

     Everything.  We - - what we do is we go in and we inspect all
the units.  We inspect the grounds and everything in there.  We do
work orders to make sure that everything is ready.  It’s called a
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PREACING REAC, and we go in and we make everything is
completely done to where we can pass our REAC inspection.  (T.
60).  

Ms. Brantley testified that during the above period she had an opportunity to observe the claimant

work, noting that they all worked together.  Mr. Brantley denies that the claimant made any

complaints about his shoulder or activities that he could not perform.  

The testimony of Ms. Brantley reflects regarding her actions when the claimant finally did

make mention of his shoulder:

     Yes.  Nancy and I were in the office and Mr. Parten came in and
told us that he had hurt his shoulder and we had asked him when
and how.  And at first he told us that there wasn’t anyone there to
report it to, is the reason he hadn’t reported it, and then, later on - -
well, we turned around - - after Mr. Parten left, we turned around
and we called the HR department as we should have. 

     He told us that he thought it happened on June 11th. (T. 61).

Ms. Brantley’s testimony reflects that the claimant’s reporting to her and Ms. Newhauser took

place at the end of August and the first of September 2010.  Ms. Brantley continued, regarding

the claimant’s communication and any request for medical treatment during the afore period:

     He told us not to worry about it, that the VA would take care of
it. (T. 61).

Ms. Brantley confirmed Mr. Stanfill’s employment position as a groundskeeper who is

seventy years old and employed part-time.  Ms. Brantley testified that most of the time the

claimant would actually be there by himself doing the maintenance work. Ms. Brantley denied that

at any time during the afore period did the claimant relay that he could not do his job.  

During cross-examination, Ms. Brantley was questioned regarding the activity logs of

respondent-employer.  Regarding the activity recorded by the claimant on June 11, 2010, Ms.
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Brantley testified:

     Well, he said he was, doing a make-ready in 12C, and he
worked on the broken door frame and something, cleaning out. 
And he said he hurt his arm carrying a stripper around to tell - - no
one around to tell. (T. 63). 

Ms. Brantley concedes that the log entry is consistent with what the claimant reported to her in

late August/early September 2010.  Ms. Brantley testified that the log was always in office.  The

testimony of Ms. Brantley further reflects that the manager works in the office.  Ms. Brantley

concedes that had she looked at the log entry it would have advised her that the claimant was

saying that he hurt himself on June 11, 2010.  (T. 64).         

Ms. Brantley’s testimony reflects that she was aware that the claimant took off from work

a few times, including July 27, 2010, to go to the VA.  Ms. Brantley testified that the claimant

relayed that he had to go to the VA for a check-up.  Ms. Brantley denies being aware that the

claimant was being treated for his right shoulder complaint during the VA visits.  Ms. Brantley

acknowledged being made aware of the claimant’s rotator cuff tear diagnosis:

     Afterwards, yes, sir.  After September or August the 31st when
he told Nancy Neuhauser and myself that he had hurt his shoulder. 
(T. 65).

Ms. Brantley acknowledged that even after the above date the claimant continued to work at

respondent-employer.  Ms. Brantley maintains that even after the afore date the claimant did not

complain to her about shoulder problems.  

During re-direct examination Ms. Brantley testified that the activity logs, while kept in the

office were not kept under lock and key:

     No, sir, Charles had a - - Mr. Parten had his own book where he
could just go and get them on a daily basis, and they were in a big
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notebook. (T. 66).

Ms. Brantley testified that the claimant had access to go and put notations on the log pages.

Regarding any direct knowledge or information of the claimant ever going back and putting

information on the log of June 11, 2010, after that date, Ms. Brantley testified:

     I saw him working with his logs in the other room connected to
the office one day, but, you know, he was sitting in there working
in them and that’s all I know. (T. 67).  

Ultimately, Ms. Brantley conceded that she has no direct knowledge of the claimant making

entries to the June 11, 2010, log subsequent to that date.

Nancy Newhauser, Direct Property Manager of respondent-employer, testified that her job

responsibilities entail direct supervision over site staffs on seven separate multi-family properties,

to include Oak Creek Apartments in Pocahontas , Arkansas.  Ms. Newhauser confirmed that the

procedure of respondents with respect to on-the-job injuries is that the injury is reported to the

on-site person who in turn report it to HR.   Ms. Newhauser testified that she would turn the

reported injury in to the Human Resources Department.  Ms. Newhauser’s office is located in

Memphis, Tennessee.

Ms. Newhauser was not at the Oak Creek Apartments property in June 2010.  Ms.

Newhauser acknowledged being contacted by the claimant between June 11, 2010, and late

August 2010, about an on-the-job injury.  Regarding the afore, Ms. Newhauser testified:

     I was contacted on August, I’ve got my notes.  At the time of
the injury, I was not the district - - of the supposed injury - - I was
not the District Manager for Oak Creek Apartments.  I was - - had
a different portfolio and - - 

     I was the District Manager for another set of properties and
properties rotate in and out of a District Manager’s portfolio.  So, I
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was actually not his District Manager until August of 2010. (T. 69).

Ms. Newhauser denies that she was contacted by the claimant between the above point and

August 30, 2010, to report an on-the-job injury.  Ms. Newhauser maintains that had the claimant

contacted her she would have questioned him as she did when he actually did report it to her. 

Ms. Newhauser’s testimony reflects, regarding her discussion with the claimant at the time

he actually reported the injury to her:

     I was working with the Senior Site Manager at Oak Creek
Apartment because the Site Manage had terminated his position. 
So, I was there interviewing and - - which is part of my
responsibilities, finding another Manager for the property.  The
Senior Site Manager and I were there working, doing the work at
the property at the same time, interviewing and putting ads in
papers and doing like that, and Mr. Parten reported to both of us
that he had injured his arm.  So - - and the first question, “Well,
when did that happen?”  His answer was he did not know.  “There
was no Manager there,” he said.  So, then, I said, “Well, why didn’t
you call your District Manager.”  “Well, I don’t know her number.” 
“So, why didn’t you call the central office, because someone would
have given you to HR?”  “I didn’t know their number.”  So, he
said, “Don’t worry abut it anyway, this is not a workers’ comp
claim.”  He said, “I don’t “ - - because Ms. Brantley and I
questioned after - - you know, it was. “Why are you waiting, you
know, what’s the deal with this injury?”  Because we would have
followed procedure.  So, he was very adamant about it was not a
workers’ comp claim, the VA would take care of this.  In addition,
we had no date of injury.  He actually did not know when this injury
took place because he didn’t know when it took place. (T. 70-71).  

Ms. Newhauser denies that she was contacted numerous times by the claimant and relayed that

she would take care of his workers’ compensation claim. (T. 71).  

Ms. Newhauser testified that she was in the central office along with Ms. Phelan, not in

the Oak Creek office, when the claimant filled out the combined insurance form.   Ms.

Newhauer’s testimony reflects that the claimant relayed what he thought was the cause of his
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shoulder problems:

     Sports.  He’s an avid sportsman, plays softball, horseshoes, but
he actually, I think, said it was a ball injury. 

     Meaning softball or baseball.  (T. 71-72).

Ms. Newhauser testified that the claimant was on a speaker phone at the time of the above

conversation.

During cross-examination, Ms. Newhauser testified regarding the time she was the Oak

Creek Apartments interviewing for the manager position:

     Well, I have a date that I was there.  I was there 8-31-2010 and
9-1 and after that also, obviously. (T. 71).

Ms. Newhauser acknowledged that on one of the above dates the claimant mentioned that he had

hurt his arm.  As to further details regarding his injury, Ms. Newhauser testified:

     He said that, because I’m going to ask him, “When did that
happen”; I don’t recall asking him how it happened at all, that never
came up.  It was, “When did this happen?  Why haven’t you
reported it, because this should have been reported.  Somebody in
the central office, the District Manager, HR should know about
this.  So, nobody knows about it.  So, I did not ask him how he
hurt his arm, and he did not tell us as I recall. (T. 72-73).

Ms. Newhauser testified that she did not have any discussion with the claimant as to whether he

had obtained any medical treatment in connection with his complaint/injury.  Ms. Newhauser

asserts that she did ask the claimant if he had reported the injury to the Site Manager:

      Oh, yes, that it - - because I had just became the District
Manager and just started working with him.  It is company policy,
any employee including myself, if you have an on-the-job injury,
you are to report it.  Typically when there’s an on-the-job injury
severe enough to require some kind of medical attention, you’re
going to - - there’s some stuff you’re going to have to do, such as
take an alcohol drug test at a hospital, fill out forms.  Your
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Manager’s going to have to do some paperwork in addition to the
procedures of what you’re supposed to do as an employee, but,
along with that, the employee has the responsibility to report.  The
Manager would have responsibility to complete the paperwork,
also. (T. 73).

Ms. Newhauser acknowledged that at the point she received the information regarding the

claimant’s injury, the Site Manager, Jeff Craig, had already left his position, and  Ms. Brantley had

come on to fill the Site Manager position either temporarily or permanently.  Ms. Newhauser

confirmed that there was a change in management at the Oak Creek Apartments property.  

Regarding her knowledge of the activity log of June 11, 2010, reflecting that the claimant

had hurt himself on that day on the job, Ms. Newhauser testified:

     I became aware of that much, much later.  On the day that he
reported it, he didn’t know what day it was.  He couldn’t tell us a
day.  It was between Managers, there was nobody at the office, no
site employee there to report it to.  That is what he said, and the, he
went back and forth, and then, he didn’t know who his - - his
District Manager’s phone number.  And then, he didn’t know the
corporate office’s phone number to report it to because we’re
talking - - I didn’t know if it had just happened, he - - that’s why I
said, “When did this happen?”  That would be the first question I
would ask any employee, “If you just had an injury, I have stuff I
need to do and you have stuff that you’re required to do as an
employee.”  So, he didn’t know when it happened; so, it was
extremely later, and on the August - - when he actually reported it
to us, it was much later in the future that we found out the date - -
that he found out the date that he could report a date. (T. 74-75).

Ms. Newhauser acknowledged that the log containing the information of the claimant’s activities

on June 11, 2010, was obtained from the position of respondent-employer per request of the

claimant. (CX #2). 

Cindy Phelan, Human Resources Director for respondent-employer, testified that her

office is locate in Memphis, Tennessee.  Ms. Phelan commenced her employment with
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respondent-employer in May 2011.  Ms. Phelan testified regarding she had with the claimant in

May 2011:

     In a couple of days before Charles was going out to have his
surgery on his shoulder, we had a conversation, Nancy Neuhauser
and I did about his FMLA, making sure we had all the paperwork. 
At that point in time, he said that he was having some problems
getting information from Worksite Solutions, which is the short-
term disability policy that he had through them, and we faxed it to
him.  I initially asked, because I had only been on board just a few -
- a couple of weeks, “was this injury related to any work issues?” 
He told me, “No, they were not,” and I said, “Well, do you have
any idea how you did it?”  And he said, “Mostly playing sports,
probably baseball.” 
(T. 77-78).

Ms. Phelan testified that FMLA can work side-by-side with a workers’ compensation claim.  Ms.

Phelan’s testimony reflects that the disability policy was for a non-work-related injury.  

The record reflects the presence of the claimant’s medical records from the VA Medical

Center in Poplar Bluff, Missouri, covering the time period July 27, 2010 through January 13,

2012. (CX #1).  The July 27, 2010, Progress Notes regarding the claimant’s visit of the same date

reflects, in pertinent part:

S:   Mr. Parten presents today for c/o right shoulder pain, onset
about 4 months ago.  He believes it happened at work when
carrying a floor scrubber.  It has been worse over time, pain is
increased, and ROM decreased.  He is unable to hold any wt, such
as hammer or drill overhead, can not play softball or horseshoes any
longer due to pain and ROM. .    .     . 

*          *          *

left UE wnl, right shoulder has some pain with deep palpation,
noted decreased ROM with lifting straight overhead, poor strength
with increased pain with resistance.

*          *          *
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A:   htn, right shoulder pain, r/o rotator cuff injury

P:   schedule plain film and MRI of right shoulder.  Rx tramadol
with one tylenol for pain.  Advised on SE of this pain medication. 
(CX #1, p. 1).

The claimant’s medical records further reflects the results of a 8-24-10 right shoulder MRI:

1.  Degenerative skeletal changes 2.  Impingement on the
supraspinatus muscle/tendon with possible partial tear of the rotator
cuff. A complete tear is not appreciated.  (CX #1, p. 4). 

The medical in the record reflects that the claimant was again seen at the VA Medial Center in

Poplar Bluff, Missouri on November 23, 2010, for an orthopedic consultation.  The Progress

Notes regarding the afore visit reflects, in pertinent part:

44 yorhdm with history of right shoulder pain for approximately 4
months.  He states that he was carrying a buffer up/down stairs and
noted a popping sensation/giving way in his right shoulder.  He has
since had difficulty with overhead activity secondary to pain.  He
has not been treated with physical therapy.  He has not had a
previous injection for this shoulder.

Exam.  Generally well appearing 44 yom in NAD.  Breathing
unlabored with normal rate and effort. .   .    .   
Right shoulder AAROM - 120 active flexion, 100 active abduction, ER 50 
degrees, IR to mid back.  
Right shoulder PROM -   160 degrees flexion and abduction.  ER
50 degrees, IR to mid back.
Positive drop arm through 90-120 degrees forward elevation.  5-/5
shoulder abduction (supraspinatus).  Normal lift off.  NT to AC
joint.  Distal NVI. 

XR:     No degenerative findings
MRI:    Partial vs. full thickness suparspinatus tear (< 1 cm)

A/P
1.   Right shoulder rotator cuff tear - Partial vs. complete.  Not a
strong traumatic mechanism, but associated with onset of
symptoms.
2.   Recommend shoulder strengthening protocol over next 2
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months.  If not improved, may consider referral for arthroscopic
intervention.  (CX #1, p. 6).

On January 26, 2011, the claimant called the VA Medical Center and requested an appointment

for two (2) months re-evaluation of his right shoulder pain. 

The medical in the record reflects that the claimant was again seen at the VA Medical

Center in Popular Bluff, MO., on March 4, 2011.  The Progress Note relative to the afore visit

reflects, in pertinent part:

44 yor hdmn with right shoulder pain for approximately 7-8
months.  He states that he was carrying a buffer up/down stairs and
noted a popping sensation/giving way in his right shoulder.  He has
since had difficulty with overhead activity secondary to pain.  He
has not been treated with physical therapy.  He has not had a
previous injection for his shoulder.

*          *          *

A/P This patient has been evaluated with Dr. Omid.  Dr. Omidn
(sic) feels the patient may show internal impingement.  He notes fat
infiltration of the teres minor, a sign described by Dr. Yamaguchi as
indication internal impingement of cuff on the labrum.  He advises
MRI arthrogram to detect suspected posterior labrum tear.
RTC SHOULDER FELLOW following the MRI arthrogram.  
(CX #1, p. 9).

An April 6, 2011, letter to the claimant from Dr. Gordon Akin of the Paragould

Community Based Outpatient Clinic, of the VA Medical Center reflects, in pertinent part:

I hope you are doing well sir.  The MRI of the shoulder revealed a
complete tear of the rotator cuff.  The orthopedic staff has been 
also notified, so we shall await their recommendations.  (CX #1, p.
10).
 

On May 26, 2011, the claimant was seen at the VA Medical Center for his right shoulder

surgery.  The Progress Note relative to the afore reflects, in pertinent part:
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HPI: Pt here today for preop visit.  He is a 44 yo rhdm with history
of right shoulder pain for approximately 4 months.  He states that
he was carrying something up/down stairs and noted a popping
sensation/giving way in his right shoulder.  He had MR showing
possible tear of supraspinatus.

Exam: Generally well appearing 44 yom in NAD.    .    .     .      .

*          *         *

A/P
1.   To OR 5/27 for R shoulder RTC repair, decompression,
possible labral repair. (CX #1, p. 12).

On May 27, 2011, the claimant underwent the surgical procedure at the VA Medical Center in St.

Louis, Missouri.(CX #1, p. 13-18).  The July 12, 2011, Progress Note of the claimant relative to a

visit of the same date reflects, in pertinent part:

orth Post op visit
44 yo M 6 sk sp R shoulder scope w/RTC repair and biceps
tenodesis.  doing well.  still complaining of radial forearm pain. 
took gabapentin for 1 week and then discontinued 2/2 no relief. 
Has been doing gentle rom exercises for his elbow at home but has
not yet begun formal physical therapy.

*          *         *

AP
44 yo M 6 weeks sp R shoulder scope w/ rotator cuff repair and
biceps tensodesis.
1) continue sling when not in physical therapy
2) initiate physical therapy per RTC repair smith protocol, pt to
have outpatient pt at popular bluff va (CX #1, p. 20).

On August 9, 2011, the claimant underwent an EMG NCV consultation in St. Louis in

connection with his complaints of numbness in the forearm after shoulder scoping to test the

radial nerve.  The test results reflects:

conclusion: this is an abnormal study.  There is evidence for a mild
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axonal neuropathy of the right musclocataneous nerve.  Clinical
correlation is suggested. (CX #1, p. 29-30).

A August 16, 2011, Addendum to the claimant’s Progress Notes reflects:

Please clarify what he is requesting specifically.  He has an injury to
the musculocutaneous nerve, it appears, and that can be from
trauma to the upper arm.  I suspect arthroscopic surgery could
contribute, but I’m not sure.  (CX #1, p. 33). 

A Progress Note of October 18, 2011, relative to the claimant reflects, in pertinent part:

44 yo M sp R shoulder scop w/ RTC repair and biceps tenodesis. 
Notes shoulder is stiff; has distal radial forearm numbness.  Has
been visiting physical therapy .  Says the shoulder is worse.  Sharp
pain anterior shoulder with motion.  Therapy is not going well he
feels the therapy is making him worse.

DATE OF SURGERY/PROCEDURE: May 27, 2011

PREOPERATIVE DIAGOSES:
1)   Right supraspinatus rotator cuff tear.
2)   Biceps partial-thickness tearing.

POSTOPERATIVE DIAGNOSES:
1)   Right suparspinatus rotator cuff tear.
2)   Biceps partial-thickness tearing.

SURGERY/PROCEDURE PERFORMED:
1)   Right shoulder arthroscopic rotator cuff repair.
2)   Right shoulder arthroscopic subacromial decompression.
3)   Right shoulder arthroscopic biceps tenodesis.

*          *          *

EMG/NCV: Conclusion: This is an abnormal study.  There is
evidence for a mild axonal neuropathy of the right
musculocutaneous nerve.

AP
44 yo M 5 months sp R shoulder scope w/ rotator cuff repair and
biceps tensodesis.  He may have frozen shoulder.  Has
musculocutaneous neurapraxia I suspect this will improve because



29

his motor function is near normal.  Patient should return to the
Shoulder Fellow clinic.  He needs improved motion.  Suggest intra-
articular cortisone injection.  Says analgesic insufficient.  Change to
vicodin to 10 mg q6 hr.  (CX #1, p. 37).  

The medical in the record reflects that the claimant did undergo the above-recommended

injections.  A Progress Note of November 14, 2011, relative to the claimant reflects, in pertinent

part:

S: Patient states that he had his injection the other day and states
that his pain and burning have been worse since the injection. 
Patient states that his pain is a constant 5/10 with pain medication
but gets up to 9/10 with movements.  Patient states that the
numbness in his forearm is getting worse along with his pain and
states that his movement isn’t improving either.  States that he has
follow up appointment with doctor on Wednesday.

*          *          *

A:   Patient continues to experience increase pain and shooting pain
affecting right shoulder and forearm.  Patient continues to have
numbness and burning sensation reported into his forearm. 
Patient’s measurements have actually regressed since having
injection and continues have maximum pain complaints with
stretching and PROM exercises.  Patient continues to work hard in
physical therapy and remains compliant with home exercise
program and physical therapy attendance however progress has
been limited at this point. 
(CX #1, p. 41). 

The claimant was seen at the St. Louis Orthopedic clinic on November 16, 2011.  After reciting

his continuing symptoms and the results of a physical examination, the afore Progress Notes

reflect:

ASSESSMENT AND PLAN: Mr. Parten is approximately 6
months status post rotator cuff repair on the right side.  He has,
unfortunately, gone on to have persistently-stiff shoulder
postoperatively.  He also has signs and symptoms and an
electromyography consistent with mild mononeuropathy of the
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right musculocutaneous nerve.  We discussed today the natural
history of nerve injuries and that it is unpredictable with regard to
the timing and the completeness of neurologic recovery.  We expect
that it will continue to improve over time, but are not able to
comment on exactly how quickly and how much.  

Regarding his shoulder, he definitely has a stiff shoulder.  He,
however, has just recently, within the last 6 days, undergone a
corstisone injection intraarticularly.

Given this, I would recommend proceeding with an additional
steroid injection at this time into the right shoulder.  Given this, I
have recommended that he return to physical therapy to work on
his range of motion and we will plan on seeing him back in 2 or 3
months, at which time we will reexamine him, and if he is having
persistent difficulty at the time, we may consider a subacromial
injection versus proceeding with surgical postoperative frozen
shoulder release.  We will plan on seeing him back at that time. (CX
#1, p. 43). 

The final Progress Note contained in the record regarding the claimant’s medical treatment

at the VA Medical Center in connection with his right shoulder injury is that of January 13, 2012,

from the St. Louis Orthopedic Clinic.  The afore reflects, in pertinent part:

INTERIM HISTORY: Mr. Paren is a 44-year-old gentleman now
approximately 8 months status post the aforementioned procedure
noted above.  He has been having significant anterior shoulder pain
and stiffness since surgery.  He also c/o parasthesias in anterolateral
anterolateral antebrachium and biceps weakness since surgery.  He
had a previous electromyography study ordered that showed
evidence for mild axonal neuropathy of the right musculocutaneous
nerve.  He states that the numbness and tingling over the
antebrachium has persisted and has not changed much - has some
burning sensation in that area.  He states in his shoulders, stiffness
has persisted, as well but he feels he is making some gains with PT
and doing stretching at home.  He had an intra-articular injection
last November which he says gave him no relief. 

*          *          *

Focus examination of the shoulders shows that he has, on the right,
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forward elevation to 100 degrees and, on the left, 160 degrees. 
External rotation at the side is to 20 degrees on the right and 40
degrees on the left and this does cause him significant pain.  He has
limitations in range of motion in all directions on the right side.  He
has also pain over the anterior shoulder.  Biceps signs are negative. 
He also is noted to have decreased sensation of the anterolateral
antebrachium.  He has slightly decreased supination and elbow
flexion strength - limited by pain. 

ASSESSMENT AND PLAN: Mr. Parten is approximately 8
months post rotator cuff repair on the right side.  He has,
unfortunately, gone on to have persistently-stiff shoulder
postoperatively.  He also has signs and symptoms and an
electromyography consistent with mild mononeuropathy of the
right musclocutaneous nerve.  We discussed today the natural
history of nerve injuries and that is unpredictable with regard to the
timing and the completeness of neurologic recovery.  He is noticing
some improvement over the last couple of months but it is slow. 
We expect that it will continue to improve over time, but are not
able to comment on exactly how quickly and how much.  It is
difficult to know how much his pain is coming from the presumably
healing nerve injury, possible irritation at the biceps tenodesis site
or a possible recurrence of his rotator cuff tear.  At this time his
symptoms are most consistent with postoperative stiffness in the
setting of a recovering neuropathy.  We will see him back in 3
months to re-evaluate and may consider re-imaging his shoulder to
evaluate for cuff healing vs a possible local injection over biceps
tendon to see if this helps him. 
(CX #1, p. 48-49).

The claimant was evaluated by Dr. Jason G. Steward, a North Little Rock orthopedic

surgeon, at the request of respondents.  The February 20, 2012, report of the afore evaluation

reflects, in pertinent part:

ASSESSMENT:
Postoperative shoulder pain and mild axonal injury to the
musculocutaneous nerve, the etiology of which is undetermined. 
Many things could cause musculocutaneous injury.  Traction or
distention of fluid during the arthroscopy could have caused that. 
The traction injury using the buffer itself could have caused that.  I
do not believe it to be a surgical portal that caused it, just based on
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the location.  The insertion of the musculocutaneous nerve is on the
undersurface of the cortical brachialis approximately 4-6 cm below
the coracoid, and the location of his incisions do not correlate with
that.  I would anticipate the axonal injury to the musculocutaneous
nerve to spontaneously resolve slowly over time, and I would not
recommend further treatment for this, but observation alone.  For
the shoulder, he demonstrates poor range of motion, but it appears
to be inconsistent and effort related loss of range of motion.  He
does to appear to be putting forth full effort and magnifying the
symptoms during demonstrating his lack of range of motion. 
Reviewing the prior PT notes from several weeks after surgery, he
had better motion then than he demonstrates now, and it has stated
that he has continuously gone to therapy, so I do not understand
why he would continually constantly lose motion in the shoulder. 

PLAN:
I do not see any surgical options that I can offer him at this time.  I
would recommend consideration of neuropsychiatric testing with
Judy White Johnson to see if symptom magnification could be
occurring or other nonorganic causes that could be exacerbating the
shoulder problems that he is experiencing. (RX #1, p. 4).

On a History and Physical of February 20, 2012, included as a part of the record from Dr.

Steward’s evaluation of the claimant actually identifies a patient name “David Thompson” whose

chief complaint was that of left shoulder pain.  The assessment and recommendations in the afore

History and Physical are not applicable to the claimant.

The evidence reflects the presence of a Daily Maintenance Control Log which record the

claimant’s work activities of June 11, 2010.  The June 11, 2010, entry reflects that the claimant

was reading apartment 12C for rental and that he “hurt his arm” carrying the scrubber up stairs.

(CX #2).  The evidence reflects that the Daily Maintenance Control Log is maintained in the

possession of respondent-employer.  Indeed, the afore log page was obtained from respondents

pursuant to request of the claimant’s attorney. 

After a thorough consideration of all of the evidence in this record, to include the
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testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 11, 2010, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to weekly compensation benefits at the rate of

$269.00/$202.00, for temporary total/permanent partial disability based on an average weekly

wage 

of $404.00.      

3. On June 11, 2010, the claimant sustained an injury to his right shoulder arising out 

of and in the course of his employment, which rendered him temporarily totally disabled

commencing May 26, 2011, and continuing through the end of his healing period, a date yet to be

determined.

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of and in connection with the treatment of the June 11, 2010, compensable right shoulder injury of

the claimant.   

5. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

At issue before the Commission at this juncture is the compensability of the claimant’s

right shoulder injury.  The claimant maintains that while within the course and scope of his

employment on June 11, 2010, he suffered an injury to his right shoulder which required medical

treatment and resulted in a period of total incapacitation commencing May 26, 2011.  The
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respondents have controverted the compensability of the claim in its entirety. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

The claimant maintains that he suffered a specific incident injury to his right shoulder on 

June 11, 2010, while carrying a scrubber up the stairs to the second floor of an apartment

building.  Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002), set forth the definition of a

compensable injury:

(i)   An accidental injury causing internal or external physical harm
to the body . . . arising out of and in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings. 

Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16)(a)(i).  

In the present claim, the claimant was employed by respondent-employer as a maintenance

worker continuously commencing December 2, 2005.  There is not a disputed regarding the

nature of the claimant’s employment duties, which was physically demanding.  There is no

evidence in the record to reflect that the claimant experienced symptoms or complaints relative to

his right shoulder prior to June 11, 2010.

The claimant was required to maintain a Daily Maintenance Control Log of his

employment tasks/activities by respondent-employer.  The Daily Maintenance Control Log was
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retained in the office of respondent-employer.  On June 11, 2010, the claimant recorded his

employment activities in the daily log, noting that he was reading unit 12C.  The claimant also

recorded that he injured his arm carrying the scrubber up the stairs in the June 11, 2010, log.  The

evidence reflects that the weight of the scrubber was between 50 to 100 pounds.  

The credible testimony of the claimant reflects that when he reported the injury to the

property manager, who was his supervisor, Jeffrey Lynn Craig, he was told to return.  Mr. Craig

was employed in the position of property manager at respondent-employer from April 15, 2010,

through July 30, 2010.  The claimant’s reporting of his injury was not documented by Mr. Craig,

nor were the procedures for reporting on-the-job injuries pursued by same.  The afore procedure

essentially entailed contacting the Human Resources Department in the Memphis office of

respondent-employer.

The occurrence of the injury to the claimant’s right shoulder during the June 2010 time

frame was corroborated by Jimmy Joe Stanfill, the groundskeeper of respondent-employer at the

Oak Creek Apartments property.  In addition to the claimant relaying the occurrence of the injury

to Mr. Stanfill, Mr. Stanfill also observed the claimant experiencing difficulty with his right

shoulder as he discharged employment activities.

The claimant sought medical treatment in connection with his right shoulder injury on July

27, 2010, at the VA Medical Center in Poplar Bluff, Missouri.  The claimant had to take off from

work to attend the July 27, 2010, VA Medical Center visit, and Mr. Craig acknowledged that the

was aware of the claimant’s visit to the VA Medical Center.  It is noteworthy that Mr. Craig’s

employment with respondent-employer ceased on July 30, 2010.

The VA Medical Center records document that the claimant attributed his complaint of
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right shoulder pain to his employment activities.  The credible testimony of the claimant reflects

that he relayed the occurrence of the right shoulder injury as “4 -5" weeks prior to the visit,

however it was erroneously recorded in the Progress Notes as 4-5 months.  A review of the VA

Progress Notes relative to the claimant’s right shoulder treatment reflect that when the claimant

was again seen on November 23, 2010, the duration of the claimant’s right shoulder pain was

placed at “approximately 4 months”, which was in line with June 11, 2010, injury date identified

by the claimant and documented in the Daily Maintenance Control Log.

The evidence preponderates that the claimant reported the June 11, 2010, right shoulder

injury to subsequent supervisory personnel of respondent-employer.  Indeed, the testimony of

Reba Brantley, the Community Manager of the Oak Creek Apartments property, and Nancy

Newhauser. District Property Manager, for respondent-employer, reflect that they had knowledge

of the claimant’s right shoulder injury in August 2010.  While both recite the procedure of

respondent-employer for handling on-the-job injuries, neither pursued same when the claimant

reported his injury to them in August 2010.  It defies logic to think that on the one hand the

claimant was reporting having suffered an injury to his right shoulder while carrying the scrubber

up the stairs, while in the next breath un-reporting it as not work-related with respondents having

no liability because he was being treated at the VA Medical Center.  

As noted above, Ms. Newhauser was aware of the claimant’s work-related claimed injury

at least as of August 2010.  The nature and the diagnoses of the claimant’s injury was

documented in the medical records of the VA Medical Center, along with the history of the onset

of symptoms, commencing with the July 27, 2010, VA Medical Center visit.  The assertions of

Ms. Newhauser and Ms. Cindy Phelan that the claimant attributed his need for right shoulder to
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his previous sports activities during a May 2011, telephone conversation is incredible when

consideration is had of the testimony and observation of Mr. Stanfill, the July 27, 2010, Progress

Notes of the VA Medical Center as well as the November 23, 2010, Progress Notes, along with

the August 2010, notice of injury provided by the claimant to Ms. Newhauser and Ms. Brantley. 

The claimant has sustained his burden of proof by a preponderance of the credible evidence that

he sustained a injury to his right shoulder within the course and scope of his employment on June

10, 2010.  Respondents have controverted the compensability of this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandates that the employer provide for an

injured employee such medical treatment as may be reasonably necessary in connection with the

injury received by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Dalton v. Allen Engineering Co.,66 Ark. App. 201, 989

S.W.2d 543 (1999).  

The injure employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydreophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the evidence preponderates that the claimant reported the occurrence

of his right arm/shoulder injury of June 11, 2010, shortly after it was sustained to appropriate
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supervisory personnel of respondent-employer.  The claimant was not referred to the HR

Department of respondent-employer in accordance with the procedure identified in handling on-

the-job injuries.  Notice of the claimant injury was provided to respondents prior to the time that

the claimant sought medical treatment at the VA Medical Center on July 27, 2010.  

The evidence preponderates that the claimant obtained medical treatment in connection to

the compensable June 11, 2010, right shoulder injury commencing July 27, 2010.  The claimant

has continued to obtain medical treatment relative to his June 11, 2010, compensable right

shoulder injury at the VA Medical Center which was reasonably necessary.  The claimant

underwent surgery on May 27, 2011, as well as physical therapy and injections thereafter.  The

claimant continues to receive active medical treatment in connection with the treatment of the

compensable right shoulder injury under the care of his primary care physicians at the VA Medical

Center, and has not been released from the care of same to return to work.

The claimant was seen on one occasion by Dr. Jason Stewart, a North Little Rock

orthopedic surgeon, at the request of the respondents.  The credible testimony of the claimant

reflects that the duration of the visit with Dr. Steward was 15 minutes.  While it is undisputed that

the claimant has undergone extensive surgery in the right shoulder area in the treatment of the

June 11, 2010, compensable injury, Dr. Stewart opined nonetheless that the claimant has no

residual anatomical impairment.  While Dr. Stewart’s report reflects that he did not see any

surgical options that he can offer the claimant, he did recommend consideration of 

neurophyschiatric testing to see if symptom magnification could be occurring or other nonorganic

causes that could be exacerbating the shoulder problems that the claimant was experiencing.   I

find the medical records of the VA Medical Center and the claimant’s treating physicians to be



39

more reliable and credible than that resulting from a single visit of the claimant to a physician

selected by respondents.  As noted previously, the medical records of Dr. Stewart, purported to

be that of the claimant, also include those of a patient with left shoulder pain that is not the

claimant.  The evidence preponderates that the medical treatment rendered to the claimant under

the care of the physicians of the VA Medical Center is reasonably necessary in connection with

the treatment of the claimant’s compensable June 11, 2010, right shoulder injury.  Respondents

have controverted this claim in its entirety.

Temporary Total Disability Benefits.

The claimant suffered a compensable right shoulder injury on June 11, 2010.  The 

claimant last discharged employment duties on or about May 25, 2011.  The claimant has not

been released by his treating physicians to return to work since undergoing surgical treatment of

the June 11, 2010, compensable right shoulder injury.  The right shoulder injury is an unscheduled

injury under the Arkansas Workers’ Compensation laws.

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages. Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant’s

healing period has not ended when treatment is being administered for the healing and alleviation

of the condition.  J.A. Riggs Tractor Co. v. Etzkorn,30 Ark. App. 200, 785 S.W.2d 51 (1990).

The claimant has been under the active treatment of his primary care physicians at the VA

Medical Center in connection with his June 11, 2010, compensable right shoulder injury since July

27, 2010.  The claimant’s symptoms progressed to the point that conservative treatment measures

proved ineffective and surgery was ultimately recommended and performed.  The claimant has not
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worked since May 25, 2011.  The evidence preponderates that the claimant has been within his

healing period and totally incapacitated from engaging in gainful employment since May 26, 2011,

as a result of the June 11, 2010, compensable right shoulder injury.  The claimant was last seen by

his treating physicians at the VA Medical Center on January 13, 2012, during which time he was

scheduled to return in three (3) months for re-evaluation.  The January 13, 2012, Progress Notes

reflect that during the claimant’s next visit consideration might included re-imaging of the right

shoulder and possible local injection over the biceps tendons by way of treatment.  The claimant

has sustained his burden of proof by a preponderance of the evidence that he remained within his

healing period and totally incapacitated from engaging in gainful employment as a result of the

compensable June 11, 2010, right shoulder commencing May 26, 2011, and continuing through

the end of his healing period, a date to be determined.  The respondents have controverted this

claim in its entirety.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits as the weekly compensation benefit rate of $269.00, for the period commencing

May 26, 2011, and continuing through the end of his healing period, a date yet to be determined,

as a result of the June 11, 2010, compensable right shoulder injury.  Said sums accrued shall be

paid in lump without discount. 

The respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the June 11, 2010, compensable right shoulder injury of the claimant, to include

medical related travel.
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Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, in accordance with Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include permanency, are specifically reserved.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD 
 ADMINISTRATIVE LAW JUDGE


