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STATEMENT OF THE CASE

On November 8, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on October 10, 2011.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employer/employee relationship existed on September 30, 2008, when

Claimant sustained a compensable injury to her right shoulder.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to reasonable and necessary medical care

under the direction of Dr. Wesley Cox, including an MRI of her right shoulder

and a follow-up appointment with Cox to discuss necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that she is entitled to reasonable and necessary medical

treatment under the direction of Dr. Wesley Cox, who is her authorized

treating physician per the Medical Cost Containment Division of the

Commission.

2. Dr. Cox has recommended that a MRI be completed on the claimant’s right

shoulder so that a diagnosis can be made and treatment can be

recommended.
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3. Claimant contends that she is entitled to any medical care recommended by

Dr. Cox.

4. Claimant contends that she is entitled to additional benefits related to her

compensable right shoulder injury which could include an impairment rating

and related PPD benefits.

Respondents:

1. Respondents contend that all appropriate benefits have been paid with

regard to this matter.

2. Claimant had an MRI of the right shoulder performed on October 21, 2008.

3. She was declared to be at MMI on December 1, 2008, and was assigned a

zero percent (0%) impairment rating.

4. Additional medical treatment is not reasonable and necessary, and the

medical records do not support permanent disability benefits.  Dr. Cox is not

her authorized treating physician.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibits 5 and 6, plus Respondents’ Proffered Exhibits

3, 4 and 5, will be admitted into evidence and given due weight.

4. The Arkansas Workers’ Compensation Act is constitutional.

5. Claimant has proven by a preponderance of the evidence that Dr. Wesley

Cox is her authorized treating physician.

6. Claimant has proven by a preponderance of the evidence that she is entitled

to additional medical treatment in the form of another MRI of her right

shoulder and follow-up treatment of the shoulder as recommended by Dr.

Cox.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibits 5 and 6 and Respondents’ Proffered Exhibit 5.

At the hearing, Claimant objected to the admission of Respondents’ Proffered

Exhibit 4 (discussed infra) on the basis that she was not afforded the opportunity to check

that exhibit, the transcript of an interview she gave on October 6, 2008, against the tape

recording of that interview.  She never got a copy of the tape.  Respondents’ counsel

admitted that she did not have the tape, and was unsure if it still existed.

Claimant’s Proffered Exhibit 5 is a October 19, 2011 response to a request for

admission by Respondents (part of Respondents’ Proffered Exhibit 5) that reads:  “Please

admit that the attached transcript [Respondents’ Proffered Exhibit 4] is an accurate

representation of the statement that you [Claimant] gave to the adjustor.”  In this response,

Claimant denied the request for admission (which, per Respondents’ Proffered Exhibit 5,
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also addressed infra, was propounded on August 25, 2011).  But this denial came well

after the 30-day deadline in Ark. R. Civ. P. 36(a) (2011) for denying or objecting to an

admission request.  Per AWCC R. 099.16, which provides that the Arkansas Rules of Civil

Procedure govern in discovery matters in proceedings before the Commission, Rule 36(a)

controls here and results in the accuracy of the transcript being admitted.  Claimant’s

Proffered Exhibit 6 is discovery, including requests for admission, that was propounded

to Respondents on December 24, 2008 concerning, inter alia, “audio recordings . . . of the

claimant . . . relevant or material to any issue in this case OR any defense you may have.”

The tape at issue would certainly fall under such discovery.  Under Ark. Code Ann. § 11-9-

705(a)(1) (Supp. 2011):

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I find that admission of these proffered exhibits will help in “best ascertain[ing] the rights

of the parties,” since they bear on the question of the admission of Respondents’ Proffered

Exhibit 4.  Thus, Claimant’s Proffered Exhibits 5-6, and Respondents’ Proffered Exhibit 5,

will be admitted into evidence and given due weight.

Respondents’ Proffered Exhibit 3.  This proffered exhibit is comprised of printouts

from the Commission’s website concerning other claims that have purportedly been filed

by Claimant.  She objected to the admission of the exhibit on the following grounds:  (1)

no foundation had been laid for it; (2) it is hearsay; (3) it is an unfair depiction of Claimant’s
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condition; and (4) the exhibit was not certified by the Clerk of the Commission.  Under §

11-9-705(a)(1), the Commission is not bound by the Arkansas Rules of Evidence–including

the rules governing hearsay and the exceptions thereto.  See Tracor/MBA v. Artissue

Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After consideration of this matter, I find

that admission of the exhibit will help to “best ascertain the rights of the parties.”  It thus

will be admitted and given due weight.

Respondents’ Proffered Exhibit 4.  As discussed above, this is the transcript of the

October 6, 2008 interview of Claimant, unsworn, by Ann Goodbar.  Claimant has objected

to its admission on the basis that they were not provided with the tape-recorded statement

to assess the transcript’s accuracy.  However, this objection is moot in light of the fact that,

as discussed above, Claimant admitted to the accuracy of the transcript because of her

failure to submit a timely denial or objection to the admission request.  Thus, the exhibit

will be admitted into evidence and given due weight.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, her July 21, 2011 motion to recuse, brief

in support thereof, and attached documentation, consisting of 394 pages(per Commission

policy, this exhibit, separately bound, has been retained in the Commission’s files);

Claimant’s Exhibit 2, letters pertaining to her constitutional issue, consisting of one index

page and 6 numbered pages thereafter; Claimant’s Exhibit 3, the record of her February
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17, 2010 evaluation by Dr. Wesley Cox, consisting of one index page and two numbered

pages thereafter; Claimant’s Exhibit 4, correspondence related to Claimant’s change of

physician, consisting of seven numbered pages (plus two envelopes); Claimant’s Exhibit

5, her October 19, 2011 responses to requests for admission, consisting of seven

numbered pages; Claimant’s Exhibit 6, interrogatories and document production requests

she propounded to Respondents on December 24, 2008, consisting of 15 numbered

pages; Claimant’s Exhibit 7, the transcript of the deposition of Claimant taken January 23,

2009, consisting of 63 numbered pages (per Commission policy, this exhibit has been

retained in the Commission’s files); Respondents’ Exhibit 1, a compilation of Claimant’s

medical records, consisting of two index pages and 19 numbered pages thereafter;

Respondents’ Exhibit 2, correspondence and other nonmedical documents, consisting of

one index page and 11 numbered pages thereafter; Respondents’ Exhibit 3, printouts from

searches on the Commission’s internet website, consisting of four numbered pages;

Respondents’ Exhibit 4, the transcript of a recorded interview of Claimant taken October

6, 2008, consisting of 11 numbered pages; Respondents’ Exhibit 5, correspondence from

Respondents’ counsel to Claimant’s counsel and interrogatories propounded on October

11, 2011, consisting of seven numbered pages; and Respondents’ Exhibit 6, their

November 9, 2011 response to Claimant’s motion to recuse, consisting of two numbered

pages.

Testimony-Hearing

Peggy Parker.  Claimant testified that she is 46 years old and worked for

Respondent Hiram Shaddox Geriatric Center (“Shaddox”) as a certified nursing assistant.
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She injured her right shoulder there on September 30, 2008.  When asked to describe the

incident, she stated:

Me and Martha Powers, she’s another CNA, went in to get this gentlemen up
out of the bed.  He was sitting up, he proceeded to sit in the floor, that’s
when I turned to the left to s[e]t him on the floor, and that’s when the
shoulder started hurting and the right side of my neck.

The emergency room physician referred her to Dr. Anthony McBride, and she saw him

approximately three times.  She did not get along with him; she stated that “McBride “acted

like he [didn’t] have time for me.”  Her testimony was that Respondents refused to pay for

any additional treatment.  Dr. McBride had planned to inject her shoulder, but she was

never permitted to return to him for this to occur.  She cannot afford to go to the doctor or

to have prescriptions filled.

Claimant requested and received a one-time change of physician to Dr. Wesley

Cox.  She would like to continue to treat with him, and undergo an MRI of her shoulder.

According to Claimant, she continues to have problems with the shoulder every day.

She testified:  “Well, I just, I don’t have no strength in it anymore, not like I used to.  It hurts

all the time.  Just not like it used to be.”  Claimant described the pain as “moderate to

severe,” and added that she takes no over-the-counter pain medication because it does

not help.  But she also testified that Shaddox terminated her for taking narcotics and failing

to come to work.  She has trouble sleeping because of her injury.

Since leaving Shaddox, she has worked at a part-time job running a cash register.

This job is for ten hours a week, and requires no heavy lifting.  Claimant does not believe

that she could work full-time with her shoulder problem.
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When asked about the October 6, 2008 statement that she gave to Ann Goodbar

(Respondents’ Exhibit 4), Claimant testified that she did not recall this.  Notwithstanding

the legal effect of her failure to respond timely to the request for admissions concerning

this statement, she disputed the accuracy of some of her answers therein.  Although she

apparently stated in the interview that she has not been treated for hypertension, she

testified that she has this condition and takes medication for it.

She testified that among the workers’ compensation claims she filed previously was

one in 2005 when a box struck her head while she was working at Wal-Mart.  She did not

recall injuring her shoulders in this incident, although the form in evidence reflects that this

was the case and that the injury occurred as a result of lifting.  Claimant stated that she

did not tell Goodbar in her statement about this and other previous claims because she did

not recall them at the time.  Even at the hearing, she had trouble remembering details

about some of them–including whether or not she had even worked at Beverly Enterprises,

the situs of one of the claims.

Under questioning from Respondents, Claimant testified that although she does not

recall giving the statement to Goodbar, should would have been honest when doing so.

She admitted that in her deposition, she testified that she did not recall having any prior

workers’ compensation claims or work-related injuries that did not become claims.

Claimant testified that “Parker” is her current married name, “Bunch” is her maiden name,

and that she has also used the surnames “Griggs” and “Lindley.”  While the statement

transcript reflects that Claimant told Goodbar that she has not gone by any other names

than “Parker,” Claimant denied making such a statement.
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With regard to his treatment by Dr. McBride, Claimant testified that he placed her

on medication and sent her to physical therapy.  However, she quit going to therapy after

only one session.  She was instructed in home exercises.  McBride wanted to inject her

shoulder, but Claimant did not want to go through with it.  While at the hearing she stated

that the reason for her reluctance was McBride’s failure to give her an explanation for the

injection, at the deposition she testified that she is afraid of needles.  He released her to

light duty, and she went back to work for a short time.  Later, she asked to be taken off the

work schedule until she could undergo an MRI.  Dr. McBride sent her for the MRI on

October 21, 2008; and he has released her with a zero percent (0%) impairment rating.

Claimant’s testimony was that she has applied to various restaurants to work as a

server or a cook–“whatever I could get.”  However, she has no intention of returning to

work as a CNA.  At the hearing, she stated that she is physically incapable of performing

this work now.  But she admitted that at her deposition, she stated that while there is no

physical reason that she cannot return to that line of work, she simply does not want to do

so.

Claimant’s first change of physician order directed her to see Dr. Christopher Arnold

and is dated February 4, 2010.  She agreed that she never saw Arnold, and never

appealed the order.

Under additional questioning from her counsel, Claimant testified that Dr. McBride

gave her choice–either an injection or physical therapy–and she chose the latter.  She did

not continue with therapy because she was unable to pay for it and had no way to get to

the appointments.  Asked about her declining to continue on light duty, Claimant stated
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that the director of nursing at Shaddox had taken her off the work schedule before she had

asked to be removed from it.  Claimant did not feel that she could perform her job a

Shaddox “appropriately” with only the use of one arm.

When questioned further by Respondents, Claimant stated that when she requested

to be off work until after the MRI, the director of nursing responded that she had already

taken her off the schedule, that she in fact no longer had a job at Shaddox.
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Testimony-Deposition

Peggy Parker.  Claimant was deposed on January 23, 2009, and the transcript

thereof was admitted as Claimant’s Exhibit 7.  She testified along the lines discussed

above.

Exhibits-Medical

The medical records of Claimant introduced at the hearing, and which are contained

in Claimant’s Exhibit 3 and Respondents’ Exhibit1, reflect the following:

On October 2, 2008, Claimant presented to Baxter Regional Medical Center with

right shoulder pain extending into her neck following an incident at work.  The shoulder x-

rays were normal.  She was placed in a shoulder immobilizer and given prescriptions for

Flexeril and Vicodin.

Claimant presented to Dr. McBride on October 7, 2008 with severe right shoulder

pain.  He reviewed her x-rays and noted that “[s]he has some irregularities noted in the AC

joint which appears chronic and possibly associated with some degenerative changes.

There is no significant separation of the AC joint.”  McBride assessed her as having a

“[p]robable right shoulder AC sprain” and wrote:

Given the amount of pain she is experiencing with any attempted range of
motion, we need to rule out other possible injuries such as rotator cuff
pathology.  Generally AC sprains are minor injuries and exercises and range
of motion can begin immediately.  I have encouraged her to discontinue the
sling to prevent significant stiffness.  If the MRI scan demonstrates rotator
cuff injuries, then we will treat this as needed.  In the meantime, we will keep
her off work.

On October 21, 2008, she underwent an MRI of her right shoulder.  The report reflects that

because of some “motion artifact,” evaluation of it is limited.  Some degenerative,
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hypertrophic change in the AC joint was found, along with some mild cystic degenerative

change in the humeral head.  She was sent to physical rehabilitation on November 21,

2008, and was instructed in a home exercise program.  On July 14, 2009, Dr. McBride

wrote that he had assigned Claimant a zero percent (0%) impairment rating.  In a follow-up

letter on July 24, 2009, he wrote that he had placed her a maximum medical improvement

as of December 1, 2008 because of her failure to keep her second scheduled therapy

appointment on that date.

On February 17, 2010, Claimant saw Dr. Cox.  His report reads in pertinent part:

HISTORY:  Peggy is a new patient to this clinic.  This is a 45 year old, right
hand dominant female who is here today for evaluation of her right shoulder.
She had a work related injury on 09/30/08.  She was trying to lift a man from
a bed to a chair and he fell.  She twisted her arm and she felt a pop and has
had pain really since that time, September, 2008.  She has not had an
injection and she has not had any formal treatment.  She said that she was
told that she needed an injection but she was a little anxious about it
because it was not really described very well to her and she did not know
why she would be getting it or what she would be getting it for.

. . . 

PHYSICAL EXAMINATION:  . . . Examination of the shoulder shows no
asymmetry.  Dyskinesis is positive secondary to pain.  There is mildly
positive ADER.  Labrum instability testing: ABER is positive.  O’Brien’s is
positive.  Other instability tests were not applicator [sic].  Rotator cuff
impingement is positive.  Rent is negative.  Lag, horn blower, subscap void,
lift off, bell press are all negative.  Drop arm is positive.  Jobe’s is positive.
Forward elevation is 145 on the right and 165 on the left.  External rotation
at the side is 80 degrees on the right and 70 on the left with some pain on
the right.  Internal rotation is T12 bilaterally.  Abduction is 155 on the right
and 170 on the left.  Biceps provocative test; positive Yergason’s.  Positive
Speed’s. AC joint is prominent, tender.  Compression is positive.  She is
tender along the medial scapular border and has a mild scapulothoracic
crepitus with abduction.

. . . 
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MRI report from 10/21/08 was reviewed which really says nothing such as
motion artifact and no clear exam could apparently be gathered.

ASSESSMENT:
1. Right shoulder pain, long-standing.
2. Scapulothoracic crepitus, secondary to #1.

PLAN: I have visited with Peggy about her shoulder.  This has been going
on long enough.  I think that she needs a new MRI scan to get a better idea
of what is going on.  I have told her that if she does not have a full thickness
rotator cuff tear, we will likely recommend an injection like her previous
doctor did.  I did my best to describe this to her a little bit today and assured
her that my partner would as well.  We will have her to return to the clinic
next week for evaluation and follow up from her MRI.  If she has a full
thickness rotator cuff tear, of course, we would recommend that it would be
fixed.  It could be difficult in nature, given the chronicity here, but we will
know more and be able to have a more educated conversation when she
returns.  She states that all of her questions have been answered.

Exhibits-Nonmedical

Claimant’s Exhibits 1-2.  These pertain to her challenge to the constitutionality of

the Arkansas Workers’ Compensation Act.

Claimant’s Exhibit 4.  Respondents’ counsel wrote to the Medical Cost Containment

Division to object to its amendment of Claimant’s change-of-physician order.  In response,

the Administrator of that division wrote back on June 22, 2011.  That letter reads:

In response to your letter objecting to an amended COP Order in the above-
referenced claim, we have no explicit authority to amend a COP Order
eighteen (18) months after it was issue, but our intention was to try to comply
with the case law on change of physician.  Since the law changed in 1999,
the Arkansas Court of Appeals has found:

Where [claimant] has exercised her absolute, statutory right to a one-
time change of physician pursuant to Ark. Code Ann. § 11-9-
514(a)(3)(A)(ii), [respondents] must pay for the initial visit to the new
physician in order to fulfill their obligation to provide adequate
medical services under the provisions of Ark. Code Ann. § 11-9-508.
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Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).

Since the respondents have not paid for Ms. Parker’s initial visit to the new
doctor, they have not fulfilled their obligation to provide her with adequate
medical services for her compensable injury.  Under the circumstances in
this claim, the claimant was not able to see the doctor approved in the COP
Order and saw one of his partners, instead.  She was satisfied with this
doctor and would like to change to him.  We thought that, if we were to
amend the Order to show that she was approved to change to Dr. Wesley
Cox and respondents paid for her visit to him on February 17, 2010, then
she would have had her one-time change of physician.

If respondents are not willing to agree to this, then we will set aside the COP
Order issued January 7, 2010, because she has not, under the law, had her
one-time change of physician.  She can then request Dr. Wesley Cox.
Please let us know whether respondents want to pay for Ms. Parker’s visit
to Dr. Wesley Cox on February 17, 2010, making it her one-time change of
physician; allow us to amend the COP Order to show that she was approved
to change to Dr. Wesley Cox and then pay for her initial visit; or have us set
aside the COP Order and allow her to start over as far as a COP is
concerned.  As we see it, some action is necessary before Ms. Parker will
have had her one-time change of physician in this claim, as provided in Wal-
Mart Stores, Inc. v. Brown, id.

In response, Respondents’ counsel on July 1, 2011 wrote a letter that reads:

I have discussed your letter of June 22, 2011, with the adjuster in this matter.
While I am still of the opinion the Commission does not have the ability to
amend the Change of Physician Order eighteen months after it is issued
based solely on the claimant’s decision to go to a different doctor, the
adjuster has opted to allow the amendment with the Order showing that the
claimant’s approved change is to DR. [sic] Wesley Cox associated with the
appointment of February 17, 2010, which would be her one time evaluation.
Will you please go ahead and issue the Order on that basis?  The adjuster
is going to go ahead and put the bill associated with Dr. Cox’s evaluation on
that date in line for payment to Dr. Cox.

Pursuant to this, an amended change-of-physician order was issued on July 6, 2011 that

reads in pertinent part:

The Change of Physician Order issued by the Arkansas Workers’
Compensation Commission Medical Cost Containment Administrator on
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January 7, 2010 in the above referenced claim is hereby amended to show
that the claimant has been granted a change of physician from Christopher
Arnold, M.D. to Wesley Cox, M.D.

This amendment is based upon the following circumstances:  The claimant
saw Dr. Cox when she went for her appointment instead of Dr. Arnold
because Dr. Cox was the attending physician at the time of the claimant’s
appointment.

On July 29, 2011, this order was amended again to reflect that Claimant saw Dr. Cox on

February 17, 2010.

Respondents’ Exhibit 2.  This exhibit contains the front side of the Form AR-N

signed by Claimant on September 30, 2008.  Also included is a note signed by “Lucy Haun

RN” on October 16, 2008 that reads:  “On 10-16-08 this writer received a phone call from

Peggy Parker C.N.A. stating to take off the schedule until further notice without reason or

further explanation.”  The exhibit also contains the original change-of-physician order

dated January 7, 2010, which provided that Claimant was being changed from Dr. McBride

to  Dr. Arnold, and was to see Arnold on February 4, 2010.

Respondents’ Exhibit 3.  This exhibit contains printouts of search results from the

Commission’s website for claims filed under Claimant’s Social Security number and the

various surnames she testified that she has used.

Respondents’ Exhibit 4.  This is the transcript of the recorded interview Claimant

gave to Goodbar on October 6, 2008.  The pertinent parts of this have been addressed

above in the context of Claimant’s hearing testimony.

Respondents’ Exhibit 5.  This exhibit contains discovery sent by Respondents to

Claimant and addressed supra.
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Respondents’ Exhibit 6.  This is Respondents’ post-hearing brief dated November

9, 2011, addressing Claimant’s constitutional challenge.
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ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is Constitutional.

As stated above, Claimant filed on July 21, 2011 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act that provide for the establishment of administrative law judges are

unconstitutional.  In a response dated November 9, 2011, Respondents disputed this

position.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

progeny.  Claimant has not sought to distinguish Long or to argue that it should be

modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Whether Claimant is entitled to additional medical treatment.

Claimant argues that she is entitled, at Respondents’ expense, to additional

treatment by Dr. Cox.  Respondents contend otherwise.

At the outset, Respondents have asserted that Dr. Cox, whom Claimant is wishing

to see, is not her authorized treating physician.  Arkansas Code Annotated § 11-9-514(b)

(Repl. 2002) provides that treatment by a physician other than the claimant’s authorized

treating physician, except for emergency treatment, shall be at the claimant’s expense.

However, this provision is inapplicable if the authorized treating physician refers the

claimant to another doctor for examination or treatment.  See Am. Greetings Corp. v.
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Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  The determination of whether treatment

was the result of a referral as opposed to a change of physician is a question of fact for

the Commission.  Dept. of Parks & Tourism v. Helms, 60 Ark. App. 110, 959 S.W.2d 749

(1998).  The change-of-physician rules do not apply absent proof that the claimant

received a copy of the change-of-physician rules from the respondent either in person or

by certified registered mail.  Ark. Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2002).  See also

Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  In addition, if

a preponderance of the evidence establishes that the claimant’s authorized treating

physicians refuse to see him again, and the respondents refuse to provide a new

physician, then the change-of-physician rules do not apply after the claimant has been

denied additional authorized medical treatment.  See Sanyo Mfg. Corp. v. Farrell, 16 Ark.

App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr., 2002 AWCC 194, Claim

No. E908946 (Full Commission Opinion filed October 23, 2002).  This standard

“preponderance of the evidence” means the evidence having greater weight or convincing

force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

As discussed above, contained in Respondents’ Exhibit 2 is Claimant’s Form AR-N,

which she signed it on September 30, 2008.  In so doing, she confirmed that “I have been

provided with my rights regarding change-of-physician.”  Although the reverse side of the

form was not introduced, Claimant’s certification is sufficient to show that she was served

with the change-of-physician rules.  See Sharp v. Lewis Ford, Inc., 78 Ark. App. 164, 78

SW.3d 746 (2002).
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In alleging that Dr. Cox is not Claimant’s authorized treating physician,

Respondents have argued that the Medical Cost Containment Division of the Commission

did not have authority to amend the January 7, 2010 change-of-physician order that

designated Arnold as Claimant’s authorized treating physician.  But as quoted above,

Respondents through counsel on July 1, 2011 wrote:

While I [counsel] am still of the opinion the Commission does not have the
ability to amend the Change of Physician Order eighteen months after it is
issued based solely on the claimant’s decision to go to a different doctor, the
adjuster has opted to allow the amendment with the Order showing that
the claimant’s approved change is to DR. [sic] Wesley Cox associated
with the appointment of February 17, 2010, which would be her one time
evaluation.

Thus, Respondents ultimately agreed to the amendment of the order and the designation

of Dr. Cox as Claimant’s authorized treating physician.  A party cannot complain when he

or she has received all of the relief requested.  Odum v. State, 311 Ark. 576, 845 S.W.2d

524 (1993).  Under § 11-9-705(a)(3), I must determine on the basis of the record as a

whole whether the party having the burden of proof has met such burden by a

preponderance of the evidence.  After consideration of the evidence, I find that Claimant

has proven by a  preponderance of the evidence that Dr. Cox is her authorized treating

physician.

Respondents have also contended that any additional treatment of Claimant’s

compensable right shoulder injury would not be reasonable and necessary.  Arkansas

Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer shall provide

for an injured employee such medical treatment as may be necessary in connection with

the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600,
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120 S.W.3d 153 (2003).  But employers are liable only for such treatment and services as

are deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co.,

20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance

of the evidence that medical treatment is reasonable and necessary for the treatment of

a compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is

a question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark.

App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d

333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

As the parties stipulated, and I accept, Claimant sustained a compensable injury to

her right shoulder on September 30, 2008.  Before seeking a change of physician,

Claimant treated with Dr. McBride.  The medical evidence before me reflects that the

treatment McBride rendered her was strictly conservative in nature–medication and

physical therapy.  Dr. McBride gave Claimant the choice of undergoing an injection or
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therapy.  She chose the latter, less intrusive, option.  However, she had only one therapy

session, and was instructed in home exercise.  The doctor had under undergo an MRI; but

it was of limited value because of “motion artifact.”

At the hearing, Claimant testified that she continues to have shoulder problems,

including pain and weakness, every day.  She denied having any pre-existing problems.

Notwithstanding her apparent failure, documented in her deposition and unsworn

interview, to recall certain details, I credit the above testimony about her current shoulder

condition. 

Claimant’s present authorized treating physician, Dr. Cox, has diagnosed her as

having, inter alia, crepitus in the shoulder.  While a claimant is not required to furnish

objective medical evidence of her continued need for medical treatment, Castleberry v.

Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000), I note that crepitance is an

objective finding.  See Goss v. Baker Engr., 2002 AWCC 127, Claim No. E910877 (Full

Commission Opinion filed June 19, 2002).  He has recommended another MRI in light of

the flaw in the earlier one.  Cox has written that if the MRI does not reflect that Claimant

has a full-thickness rotator cuff tear, he will recommend an injection.  If, however, such a

tear is found, he will recommend that it be “fixed”–almost certainly a reference to surgery.

The Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  After consideration of the evidence as a whole, I credit the opinion

of Dr. Cox.  The Arkansas Court of Appeals in Artex Hydrophonics, Inc. v. Pippin, 8 Ark.
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App. 200, 649 S.W.2d 845 (1983) held that “[m]edical treatments which are required so

as to stabilize or maintain an injured worker are the responsibility of the employer.”  I  find

the treatments recommended by Dr. Cox, including a second MRI and follow-up based on

the results, to be reasonable, necessary, and the responsibility of Respondents.
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CONCLUSION

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809

(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


