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STATEMENT OF THE CASE

On April 24, 2012, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on March 28, 2012, and a pre-hearing order was filed on

March 29, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his low

back.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical in the form of surgical intervention as

recommended by Dr. Luke Knox.

Claimant’s contentions are:

“a. The claimant contends that the surgery
proposed by his authorized treating physician
is reasonable and necessary for his
compensable injury.

b. The Respondents have controverted this
medical and all additional indemnity benefits
that stem therefrom.  Therefore, the
Claimant’s attorney is entitled to a
controverted attorney fee.”

Respondents’ contentions are:

“The Respondent Carrier’s Utilization
Management Review of the proposed surgical
procedure has determined that the procedure
itself is not reasonably necessary for the
treatment of the Claimant’s compensable
injury.”

The claimant in this matter is a sixty-three-year-old male who

sustained a compensable low back and left hip while employed by the

respondent.  The claimant sought treatment with Dr. Luke Knox

including surgical intervention for his admittedly compensable low

back injury on September 11, 2006.  At that time, the claimant

underwent a fusion at L4-5 and an L3-4 hemilanotomy.  After the

surgery, the claimant continued to treat with Dr. Knox for follow

up regarding his low back.

The claimant was seen by Dr. Knox on several occasions after

his surgery including September 12, 2007.  At that time, Dr. Knox

authored a letter regarding the claimant and his low back
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condition.  Dr. Knox issued a 12 percent whole body impairment

rating for the claimant and indicated his belief that he should

maintain a fifty-pound permanent weight lifting restriction.

The claimant underwent a total left hip arthroplasty on

October 2, 2008, due to his admittedly compensable left hip injury.

That surgery was performed by Dr. Charles K. Hanby at the

Washington Regional Medical Center on October 2, 2008.

On November 23, 2008, the claimant returned to see Dr. Knox

for his two year follow up of his L4-5 fusion.  Dr. Knox indicated

that the claimant was doing quite well and also noted that he was

to return to work next week from his total left hip replacement

which took place in September.  Dr. Knox indicated that the

claimant was to contact him if he needs further treatment or follow

up.

On October 6, 2010, the claimant was again seen by Dr. Knox.

At that time, the claimant was complaining of left hip and back

pain.  The medical record from that report, in part, states:

“History of Present Illness: Mr. Parker has a
rather extensive history of hip and back pain
with a history of a L3-4 hemilaminotomy and
L4-5 PLIF back in 06, followed-up by a left
hip replacement in 2008.  The initial injury
was a workers’ comp injury and he is still
being covered by workers’ com from his initial
job.  He states that now the low back pain has
gotten progressively worse and it seems to be
worse when he walks.  He occasionally has some
radiation to the left medial calf, but this is
only about 5 percent of the time.  He rates
his pain 2-8/10.  He says it is more of a
sharp pain when he walks.”

The medical report from that visit shows a diagnosis of “continued

lumbago, status post lumbar fusion and left hip replacement.”  The
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treatment/plan portion of the medical report indicates that the

claimant will undergo an MRI of his lumbar region, be placed on

Flexeril and Mobic and is to return for an evaluation by Dr. Knox

after the MRI scan is performed.

On December 7, 2010, the claimant was seen by Dr. Knox for

follow up from his October 6, 2010, visit.  The physical exam

portion of the medical note reflects the following statement:

“His MRI scan is somewhat concerning for the
3-4 level with significant central bulge with
associated lateral recess encroachment.”

The plan portion of that medical record states:

“I informed Mr. Parker that his best bet at
this time would be to pursue physical therapy
in hopes that that may help alleviate his
continued discomfort.  It is imperative that
he try to get down on his weight.  I gave him
the ok to return to work on a very restricted
basis for a 10 pound weight restriction and
avoiding significant bending, lifting,
stooping, etc, etc, etc.”

Dr. Knox also indicated that he planed to follow up with the

claimant in two months.

On January 2, 2012, the claimant was again seen by Dr. Luke

Knox.  At that time, the medical report indicated that the claimant

completed “his entire physical therapy regime.”  Dr. Knox indicated

that the claimant continued to be plagued with severe and

incapacitating back and left leg pain.  Dr. Knox again noted that

the claimant’s MRI done in October demonstrated a large disc

herniation at 3-4 on the left side which he believes to be the

cause of his persistent sciatic complaints.  Dr. Knox has also

indicated that the claimant had markedly limited range of motion
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with severe and incapacitating buttocks and leg pain described as

an L4 radiopathic secondary radiculopathy secondary to a herniated

disc at 3-4.  In the plan portion of that medical report, Dr. Knox

indicates that he believes the claimant should consider surgical

intervention at this time which would “necessitate extensive

reconstructive surgery inclusion of the 3-4 level of the fusion

mass at 4-5.”

The respondents submitted Dr. Knox’s recommendations and the

claimant’s medical records to Dr. Melissa Neiman.  It appears that

Dr. Neiman is employed by PRIUM, a cost management service.  The

record submitted by the respondents indicates that Dr. Neiman has

reviewed the medical history of the claimant and Dr. Knox’s

recommendations and, in the “Summary of Treatment Plan” found at

Page 3 of Respondents’ Exhibit 1, he states:

“I have not been able to determine the medical
necessity of the requested posterior lumbar
interbody fusion due to what is documented as
lack of efficacy.  Based on the Official
Disability Guidelines, the patient may be a
candidate for decompression for radiculopathy
if they have a history of a radiculopathy and
examination which supports the diagnosis of a
radiculopathy and an MRI which correlates with
the history and examination.  Also, the
patient may be a candidate for fusion if they
have evidence of symptomatic subluxation i.e.
spondylolisthesis.  In this case, this patient
has back and left leg pain which radiates to
the ankle.  It is not clear from the history
whether this is pain in the L4, L5 or S1
distribution.  There is insufficient detail to
discern the exact distribution.  Furthermore,
this patient has no objective findings on
examination other than a decreased left ankle
jerk which would be most consistent with an S1
radiculopathy.  The patient’s MRI shows the
L3-4 spondylolisthesis and moderate bilateral
foraminal stenosis.  The patient may be
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symptomatic from this level but he also may be
symptomatic from the moderate bilateral
foraminal stenosis at L5-S1.  There is no plan
to operate on L5-S1 level.  If the patient is
symptomatic from this level, then he would not
achieve relief if surgery was done at the L3-4
level.  Again, there are similar findings
i.e., moderate bilateral foraminal stenosis,
at two different levels and it is not clear
based on the history and examination which is
the symptomatic level.  Therefore, there needs
to be more investigation in my opinion before
surgery is contemplated to ensure that the
proper level was addressed.”

The claimant, in this matter, has asked the Commission to

consider his entitlement to additional medical treatment for his

admittedly compensable low back injury.  The claimant has been

treated throughout his compensable low back difficulties by Dr.

Luke Knox.  In review of the medical records including that

submitted by the respondents from PRIUM, the medical cost

management service, it seems clear that the treatment recommended

by Dr. Knox is both reasonable and necessary medical treatment.  In

coming to this conclusion, I point out that Dr. Neiman has never

seen or examined the claimant and Dr. Knox has been the claimant’s

treating neurosurgeon throughout his treatment course.  Dr. Knox

has had several opportunities to examine the claimant including

performing surgery on the claimant in 2006.  I find that the

recommendations of Dr. Luke Knox regarding the claimant’s low back

are both reasonable and necessary medical treatment for the

claimant’s admittedly compensable back injury and the respondents

should bear the burden of those costs.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the
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Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 28, 2012, and contained in a

pre-hearing order filed March 29, 2012, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that the additional medical treatment recommended by Dr. Luke Knox

including surgical intervention is reasonable and necessary medical

treatment for his admittedly compensable low back injury.

ORDER

The respondents shall bear the burden of the cost of the

additional medical treatment for the claimant’s low back

recommended by Dr. Luke Knox including surgical intervention.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


