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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G007183

WILLIAM PRESNULL, 
EMPLOYEE CLAIMANT

McCRACKEN INDUSTRIES, INC.,
EMPLOYER RESPONDENT

BRIDGEFIELD CASUALTY INSURANCE CO, 
INSURANCE CARRIER/TPA                             RESPONDENT

                 OPINION FILED MARCH 9, 2012                 
          
A hearing was held before Administrative Law Judge Chandra
Hicks, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Gary Davis, Attorney at
Law, Little Rock, Arkansas. 

Respondents were represented by Mr. Michael Ryburn, Attorney
at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on January

30, 2012, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on December 19, 2011. 

A Prehearing Order was entered in this claim on that same

date.  This Prehearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  The following stipulations are hereby

accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on August 6, 2010, and at all relevant

times.

3.  The claimant sustained a compensable injury to his 

back on that date.

     4.  This claim for additional benefits is controverted

in its entirety. 

5.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Compensability of the claimant’s hip condition.

     2.  Medical treatment for the alleged hip injury.

     3.  Temporary total disability compensation from

October 13, 2011, to a date yet to be determined for the

alleged hip injury, or in the alternative, at least through

January 9, 2012, for the back injury.

4.  The claimant’s average weekly wage at the time of his

compensable injury.  

5.  An attorney’s fee.  

     The claimant’s and respondents’ contentions are set 

out in their respective Responsive Filings and the hearing



3

transcript.  These are hereby incorporated herein by

reference.  

     The documentary evidence submitted in this case consists

of the hearing transcript of January 30, 2012, and the 

documents contained therein. In addition, the parties filed

Post-trial Briefs, which have also been made a part of the

record.  These have been blue-backed and marked as 

Commission’s Exhibit No. 2.  

   The following witness testified at the hearing: the

claimant.

                        DISCUSSION

     The claimant, age 32, testified that he has a 12th grade

education.  He verified that he sustained injuries on August

6, 2010, while operating a concrete vibrator.  According to

the claimant, as a result of this incident, he began having

sharp pains in his lower back area, on the lower right side.

The claimant essentially testified that he could hardly stand

up or walk after operating this equipment at a high rate of

speed for an extended period of time.  

     Upon further questioning, the claimant explained:

Q Okay.  And in this particular instance in August of
2010, you're operating this machine.  How is it that
you're going about your business?  What are you doing
specifically?

A Well, we poured the concrete down in the walls.  And
once you get it up so high that you've got to stop the
concrete, and then you've got to start vibrating it to
get it to settle down.
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Q Do you stand on top of a wall?

A Yes, sir.

Q Okay.  And where is this -- in August of 2010, where
were you working?

A In Conway, Arkansas.

Q Do you know what the facility was that you were
working on?

A It was a sewer line, a trunk line, and it was coming
in the backside of -- I don't recall -- this was at the
--

Q Was it UCA or Hendrix?

A -- Hendrix, coming in the backside of Hendrix there.

Q Okay.  All right.  So what sort of contortions,
positions are you in with your body as you're operating
this piece of equipment?

A Well, you, you know, you bend over, squat down, and
you grab it, and then you've got to pick it up and throw
it in the wall, and then you squat down and bending over
constantly, you know, pulling it up and down and moving
it around the wall, steadily moving it, you know.

Q And this, you're pulling it, you know, like pulling
your foot out of mud.

A Yes, sir.

Q You're kind of stuck, and you've got to pull it up,
and use force to do that --

A Yes.

Q -- and you're doing this as well, and all the while
the machine is running?

A Yes, sir.

Q Okay.  And when you're squatted down to do it, are
you squatting and bending, and doing those sorts of
things?
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A Yes, sir.

     As a result of this event, the claimant began having 

sharp pains in his lower back area on the lower right side of

his back.  He could hardly stand and had a shooting pain down

his right leg.  The claimant stated that he laid on the 

ground.      

     The claimant contacted his supervisor and told him about

his symptoms.  The claimant’s boss directed him to take a

break, but he was unable to resume his job duties. The

claimant agreed that the respondents accepted his back as

compensable and paid for some of his medical treatment.  

    Dr. Gil Johnson provided the claimant some treatment.

Ultimately, the clamant came under the care of Dr. Brad

Thomas, a neurosurgeon.  Dr. Thomas performed back surgery on

November 30, 2010.  The respondent-carrier paid for the

claimant’s surgery, and some temporary total disability 

compensation while he was off work.  

     Following his back surgery, the claimant continued with

problems of lower right-sided pain.  The claimant also had

continued pain in his legs.  Therefore, the claimant was

referred for physical therapy treatment.  At that point, they

noticed a problem with the claimant’s hip.   The claimant was

given a hip belt.  Next, Dr. Thomas referred the claimant to

Dr. Hefley.  He determined that the claimant had a tear in his

hip.  The claimant verified that surgery has been recommended

for his hip.  
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     Upon further questioning, the claimant admitted that the

respondents are still paying for treatment of his back.

However, they have refused to pay for any medical treatment

relating to the claimant’s hip.  The claimant verified that he

underwent a medical evaluation with Dr. Tad Pruitt, at the

request of the respondents.  He saw Dr. Pruitt on September

26, 2011.  Dr. Pruitt issued a report on October 13, 2011.

     The claimant testified that he had made preparations for

hip surgery.  However, the claimant received a call from the

hospital stating that the workers’ comp carrier was not going

to pay for his surgery, which was after Dr. Pruitt’s report

had been issued. 

     According to the claimant, the respondents also 

decreased his pay by 25 percent.  With respect to his pay, the

claimant verified that he has been receiving $654.00, every

two weeks since the middle of October. 

     The claimant continued to treat with Dr. Thomas for his

back.  Dr. Thomas referred the claimant to Dr. Christopher

Mocek for some pain therapy on his back, which has been paid

by the respondent-insurance carrier.  Dr. Mocek prescribed the

claimant some medications, but he has not given him any kind

of therapy or injections.        

     As of the date of the hearing, the claimant continued to

treat with Dr. Mocek. The claimant recently saw Dr. Thomas.

He agreed that it was understanding that Dr. Thomas did not

release him from care for his back injury until some time in
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January(2012).  The claimant verified that from October to

January, the insurance carrier paid towards the impairment

rating that Dr. Pruitt gave him, instead of temporary total

disability compensation.  

     He agreed that Dr. Pruitt gave him an impairment of eight

percent, but Dr. Thomas assessed him with a 10 percent

impairment.  The claimant denied any problems with his back or

hip before his accidental work injury. He further denied

having been in a car wreck, fallen at home, or any accidents

or injuries since August 6, 2010.  

    With respect to his pay, the claimant testified that he

made $15.00 an hour, plus a Christmas bonus every year.  The

claimant stated that this bonus ranged from $800.00 to

$1,800.00 every year.  He testified that his employer also

started paying them retirement benefits.  These payments were

based on the percentage of profit.  Some years the retirement

benefits were $2,500.00, and then the next year it would be

$1,800.00.       

     According to the claimant, he was getting 70 hours per

week, and then they starting getting slow, and went on partial

unemployment.  The claimant essentially testified that if he

was only working eight hours a week, then he was able to get

32 hours of partial unemployment. He stated that this

sometimes went back and forth.  If he worked 40 hours per

week, then he would not receive any unemployment benefits.

     Upon being presented with a copy of his wage statement,
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the claimant explained:

Q Let me just pick one out just at random here.  I'm
going down the list, looking over here at what will be
marked as Week 12.  And it says that you were paid for
nine hours --

A Yes.

Q -- $135?

A Yes, sir.

Q What, as far as your unemployment is concerned, what
would've been happening during that Week 12?

A Well, I mean, I would've got paid nine hours from my
employer, Mr. McCracken, and then the rest of it would've
come from, up to 40 hours, through workers' or through --

Q Your unemployment?

A -- my unemployment, yes.

Q Okay.  So did you get like -- did you get 31 hours
of unemployment for that?

A Yes, sir.

Q To make up to 40?

A Yes.

Q Okay.  And so let me give you another -- let me ask
you about another one here.  I'll just pick another one
out.  Let's say, week marked Number 34.  It says you
worked eight hours.  You got paid $120.  So during that
week 34, would you have gotten 32 hours of unemployment?

A Yes, sir.

Q Okay.  So they're making it up to 40 hours?

A Yes, sir.

Q All right.  And there might be occasions where you
would work more than 40 hours?

A Yes, sir.
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     The claimant worked for McCracken roughly 10 years.

He admitted that in the year prior to his injury, he was paid

$15.00 an hour. 

     On cross examination, the claimant admitted he has not

worked in the last year and a half.  He denied making more

money on workers’ comp than he made while working.  The

claimant admitted that the 52 weeks prior to his injury, he

drew unemployment benefits for some 45 weeks.  

     The claimant explained:

Q But unemployment doesn't pay as much as you make
working, does it?

A Well, I mean, it equaled out the same.  I mean, 40
hours is 40 hours.  I mean, you get -- your unemployment
is 32, and then you've got your 8 hours of working, I
mean, it equaled out the same amount.

Q There's a maximum unemployment amount.  These weeks
that, for example, when you worked 32, you didn't get 32
hours times $15 an hour from unemployment, did you?

A Yes, sir, I'm pretty sure I did.

Q There's a maximum on unemployment.  It's not that
high.

A I'm pretty sure that, you know, I got paid my wage
from unemployment.

Q Are you sure it was from unemployment --

A Yes.

Q -- from the State Labor Department?

A Yes.  I mean, if you make $8 an hour, I mean that's
all you're going to get from unemployment.  I mean,
you're not going to get what everybody else is getting.
I mean, there's different wages.
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Q How long did that situation go on, for how many
years?

A Well, I don't know.  I mean, it was off and on.  I
mean, you would get going, work for several years.  And
then I mean, it would get slow, and you would go back on
unemployment for a little bit.  And then you would get
back going, you know, getting jobs again, and you would
start working again.

     The claimant essentially testified that he was receiving

$874.00 every two weeks in workers’ compensation benefits, but

once the respondents obtained the second opinion from Dr.

Pruitt, they reduced his benefits to $654.00 every two weeks.

     Upon further questioning, the claimant testified that he

still has extreme lower back pain and spasms.  The claimant

basically denied that with the surgery, he is better.  The

claimant admitted that the treatment by Dr. Mocek is for his

back.

     With respect to his hip, the claimant explained:

Q Let's go back on that.  Okay.  When did you decide
your hip was a problem?

A Well, whenever I went to -- after I had the surgery,
I was still complaining of lower pain and leg pain.  He
said, well, I mean, we need to go get you some physical
therapy.  So I went to physical therapy, and, you know,
I was still having -- I was having popping in my hip and
pain in this area, you know, lifting my leg and leg pain.
And she had noticed it, the -- Ellen up there at the
physical therapy.  And whenever I went to Brad Thomas I
told him about it.  I mean, you know, something is wrong,
you know, I'm still having pain.  You know, I think
there's something wrong with my hip.  So he referred me
to Dr. Hefley.

Q Are you the one that came up with the idea that
something was wrong with your hip?
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A Well, I mean, I knew something was wrong.

Q And this is -- the first time it's mentioned in our
report is in March, which is about seven months after the
date of the accident?

A I guess, something like that.

Q Is that when it started -- is that when you came up
with that idea?

A Well, it was hurting the whole time, but I, you
know, I just didn't realize, you know, what was going on.
Nobody else did neither.

     The claimant admitted he was released on January 9, 2012

for his back injury.  According to the claimant, Dr. Thomas 

instructed him to continue seeing Dr. Mocek for pain

management.  The claimant agreed that Dr. Mocek is treating

him with only medication, so far.  

     The claimant explained:

Q Now, can you differentiate the pain in your back
from the pain in your hip?

A Can I tell the difference between them?

Q Yeah.

A Well, I mean, it's so close together, I mean, it's
hard to, you know, realize where the pain is coming from.

     Regarding his hip, the claimant denied being aware that

Dr. Pruitt had stated that his hip condition does not have

anything to do with his work-related accident.  The claimant

admitted to having discussed with Dr. Hefley, a congenital

formation in his hip.  The claimant has not treated with Dr.

Hefley since his visit with Dr. Pruitt for a second opinion.
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     Upon further questioning, the claimant testified:

Q And it looks like Dr. Thomas called the physical
therapist who did the FCE while you were in the office
with him?

A Yes.

Q And it was -- Dr. Thomas wrote in his report that
you displayed activities that displayed secondary gain,
and that you weren't really trying very hard, is that
right?

A Trying very hard for what?

Q For the functional capacity evaluation.

A Well, I did my best whenever I was there.  You know,
I was having lower pains doing the exams that they was
wanting me to do.  I mean, he told me if it was up to him
that he would keep me on light-duty work, but he cannot
do that.

     The medical records show that the claimant sought 

treatment from Dr. Gil Johnson on April 9, 2010.  The claimant

complained of low back pain after using a machine that

vibrates concrete to get the air out of it. Dr. Johnson’s

impression was “LS strain and radiculopathy, mostly into the

R buttock.” The claimant continued to treat with Dr. Johnson

for his back related symptoms. His back related symptoms

continued to worsen.  As a result, the claimant was referred

to a neurosurgeon.

    On October 11, 2010, the claimant underwent consultation

with Dr. Brad Thomas:  

     MEDICAL HISTORY:

Chief Complaint: Back pain.
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History of the Present Illness: As you know, Mr. Presnull
is a very pleasant, 30-year-old, right-handed male who
was injured on-the-job.  This happened on August 6, 2010,
while working for Bob McCracken Construction.  He slipped
and fell.  He hurt his right side and lower back.  Now,
the pain in his right leg is better, but he continues to
have significant pain after this fall and he reports that
he is currently off work.  The pain is deep, constant.
It is made worse by walking.  It is reduced by lying
down.

                            *****

MEDICAL DECISION MAKING:

Imaging Studies:
Plain X-rays: Today, I ordered and interpreted AP and
lateral x-rays with flexion and extension views of the
lumbar spine.  These show no fractures, subluxation, or
abnormal motion.
MRI: The patient also had an MRI of the lumbar spine that
I reviewed.  This shows a very large, right-sided, L4-5
herniated disk causing severe compression of the neural
elements. 

Assessment and Plan: At this point, we are going to
schedule a right-sided, L5-S1 decompression discectomy
and will keep him off work until that procedure.  I will
also give him a prescription for Lorcet and soma....

     The claimant saw Dr. Johnson on November 15, 2010. On

exam, the claimant continued to have pain in his low back,

with radiation down the R buttock, into his thigh. The

claimant also had some numbness.

     On November 30, 2010, Dr. Thomas performed, “1.  Right-

sided L5 laminotomy for decompression. 2. Right-sided S1

laminotomy for decompression.  3. Right-sided L5-S1 

microdiskectomy using intraoperative microscope.”  Dr. Thomas

noted at that time, “The patient is a 30-year-old, who
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presented with pain down his right leg.  He had an MRI that

showed a herniated disk off to the right at L5-S1.  After a

full discussion of his options, he elected to have this

surgically decompressed.”  The pre-operative and post-

operative diagnosis was “Right sided L5-S1 herniated nucleus

pulposus.” 

     The claimant followed up with Dr. Thomas on January 12,

2011, after his right-sided, L5- decompression discectomy.

Dr. Thomas reported, in relevant part:

History of Present Illness: He reports that he is
actually getting a little better since surgery, but he
continues to have lower back pain.  Occasionally, he has
some right leg pain, but this is also better. 

                           ***** 

Assessment and Plan: At this point, since he has
continued to have lower back pain at approximately a six
week time period after surgery, I am going to recommend
six weeks of physical therapy.  I am going to refill his
Lortab and soma.  I will have him follow back up in six
weeks. I would like him to stay off work for an
additional weeks until he follows up.  I hope, at that
point, he would have benefited [sic] from physical
therapy and we could have him return back to full-duty.

     The claimant followed up with Dr. Thomas on March 11, 

2011:    

Mr. Presnull returns for a follow-up.  I did a right-
sided, L5-S1 decompression on November 30, 2010.
History of the Present Illness: He has tried some
physical therapy and reports that this hurt. He continues
to have pain in his right leg and pain in his right hip.

 
                           *****

Assessment and Plan: At this point, since he continues to
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have pain in his lumbar spine, I am going to order an MRI
of his lumbar spine without contrast.  I will have him
follow up after this is completed.  I will give him a
prescription for soma and hydrocodone....

    On April 11, 2011, the claimant followed up with Dr.

Thomas after having another MRI of the lumbar spine.  The

claimant reported that he continued to have significant back

pain and right leg pain.  Dr. Thomas stated that the MRI

showed no obvious recurrent herniated disc, and no significant

nerve impingement.  

     A functional capacity evaluation was performed on May 

5, 2011, by Mr. Charles Davidson. The results of this

evaluation indicate that the claimant gave an unreliable

effort, with 36 of 56 consistency measures with expected

limits. Despite an unreliable effort, the claimant

demonstrated the ability to perform work in at least the

sedentary classification of work.

     The claimant saw Dr. Thomas again on May 16, 2011 due to

continued complaints of pain in the proximal aspect of his

right leg and back.  Dr. Thomas discussed the unreliable

results of the functional capacity evaluation with the

claimant and his wife.  They requested that Dr. Thomas call

the examiner regarding his conclusion.  Dr. Thomas spoke with

Mr. Davidson on the telephone while they were in the clinic.

At that time, Mr. Davidson confirmed that he felt the test was

unreliable and that the claimant displayed activities that
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displayed secondary gain.  He was also of the opinion that the

claimant was not trying as hard as he could.  Dr. Thomas noted

that the claimant was in pain management with Dr. Mocek. He

wrote,“I have done a postoperative MRI that showed no

recurrent disc herniation.  I have tried physical therapy with

no benefit.”  Dr. Thomas further noted that the claimant felt

his problem was possibly his hip.  Dr. Thomas stated that he

would be happy to give the claimant the benefit of the doubt

and have his hip evaluated.  Specifically, Dr. Thomas wrote,

“I feel that this was a reasonable idea.”

     The claimant underwent initial evaluation with Dr.

 William Hefley, on May 20, 2011.

Chief Complaint: Back pain, right hip pain.

                            *****

LUMBAR SPINE: He was involved in an on-the-job injury
nine months ago on August 6, 2010.  He was operating a
concrete vibrator.  This involved bending over and
operating a heavy vibrating tool.  He developed severe
back pain that radiated down the right lower extremity.
He had to go sit down and was unable to stand up.  He saw
Dr. Bad Thomas and was found to have a herniated disc.
He has continued to have pain about the right hip, [sic]
however.[sic] He has begun to have popping.

Right Hip: He has pain in the anterior and posterior hip.
He feels something popping deep in the hip.  He points to
the lateral side when it pops.  The pain is not radiating
distally.  He has not had therapy, surgery or injection
for his hip.  He has not had prior hip problems. 

                            *****

X-RAYS: X-rays were ordered, performed by and interpreted
by me with the following findings: There is no stress
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fracture.  He has apparent cyst in the femoral head.  He
may have a CAM bump.  He has a little bit of mild pistol
grip deformity. Joint space is symmetric and normal.

IMPRESSION:  
1.  Right hip pain and popping.  Rule out CAM type 

     femoral acetabular impingement and labral tear.
2.  Status post lumbar surgery.
3.  Pain management issues.  He is currently on

     Oxymorphone, Soma and Cymbalta and other pain
    medications he doesn’t remember the name of. He sees

Dr. Chris Mocek for pain management.

PLAN:
1.  MR Arthrogram right hip.
2.  With that test they will put Lidocaine in the joint
and he’ll let me know if that gives him immediate relief.
3.  I’ll see him and discuss those results.

 
     On May 23, 2011, Dr. Thomas stated that he would like to

have the claimant’s hip evaluated before completely releasing

him to make sure there is not a new issue going on.  He

directed the claimant to keep off work until his next follow

up visit.

     An MRI of the claimant’s right hip was performed on June

16, 2011, with the following impression: 

1.  The morphology of the femoral head and neck likely
predisposes to cam-type of femoroacetabular impingement.
Subchondral cyst is present at the right femur at the
head and neck junction.     

2.  Possible small tear of the anterior-superior labrum.

     The claimant continued to treat with Dr. Mocek for pain

management of lower back pain.  

    On June 22, 2011, Dr. Hefley saw the claimant in his

office to go over the results of his right hip MR arthrogram.
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He noted:

MR ARTHROGRAM: Results of the MR arthrogram of the right
hip dated June 16, 2011, revealed a probable tear of the
anterior-superior acetabular labrum. There are no
fractures or signs of avascular necrosis in the femoral
head.  There are no loose bodies.  He does have a cam
lesion of the femoral head. 

IMPRESSION: Right hip femoroacetabular impingement with
hip labral tear.

The claimant returned to Dr. Hefley on August 5, 2011,

for follow up of his hip discomfort.  At that time, the

claimant was still having clicking, catching and popping in

the hip. Dr. Hefley noted,“MR Arthrogram RIGHT HIP: MR

arthrogram of the right hip reveals superior anterior labral

tear with cam-type femoracetabular impingement with a 7-mm

cyst.” Dr. Hefley further noted that the 3D-CT confirmed

impingement with a 7-mm cyst.  His impression was “Right hip

femoroacetablular impingement, labral tear and subchondral

cyst of the femoral neck,” for which right hip arthroscopy was

recommended.     

     The claimant presented to Dr. Mocek on August 8, 2011,

with complaints of pain in the low back and right hip.  Dr.

Mocek continued the claimant’s current medications.  

     Dr. Hefley wrote the following on August 24, 

2011:

Dear Ms. Fife:

I’m writing response to your letter of August 18, 2011.
Mr. Presnull was seen in our office May 20, 2011 with
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onset of pain in the right hip and lower back from a work
injury August 6, 2010.  He was originally seen by Dr.
Brad Thomas and diagnosed with a herniated disc of his
lumbar spine.  Surgery was performed which corrected the
dysesthesias and paresthesias associated with the lower
back pain.  He continued to have right hip pain at that
point with popping and catching, which was reason for his
visit in our office.  An MR arthrogram was ordered and he
was diagnosed with femoral acetabular impingement and
superior/anterior labral tear.

    
     A tear of this nature is usually caused by hyperflexion

against resistance, which would be related to operating
heavy equipment.  The patient stated he did not have
discomfort prior to this injury but did afterwards.
Therefore, it is our conclusion that the nature of his
job predisposed him to this injury.

Unfortunately, a torn labrum is not a condition that will
heal on its own with conservative measures.  Physical
therapy would only exacerbate his symptoms.  This type of
injury requires arthroscopy with debridement or repair of
the torn labrum. While he does have a small CAM lesion or
osseous ridging of the femoral neck, this a normal
variant for this individual.

Therefore, it is our conclusion that this is most likely
a work related injury that can be resolved with surgical
intervention.

     On September 5, 2011, Dr. Thomas wrote following to the

nurse case manager:

Dear. Ms. Fife:

This letter is in response to your letter to me, dated
September 1, 2011.  You have several questions in regard
to Mr. Presnull.  You had bolded in your second paragraph
of your letter that the right hip pain was not
specifically documented until his office with me on March
11, 2011.  This was three and a half months after his
lumbar surgery.

1.  Your first question was please clarify the etiology
of the diagnosis of the cam type femoral acetabular
impingement and superior anterior labral tear. * This
question should be better and more appropriately answered
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by his orthopaedic surgeon, Dr. Hefley.  I do not
understand hip pathology to a great extent and cannot
explain exactly how this happened.  In regards to whether
this could have happened at work, or not, in my opinion,
it is certainly possible that he had a herniated disc in
the lumbar spine and hurt his hip at that same time.
2.  Specifically, in your opinion, is the cam type
femoral acetabular impingement an acquired or congential
condition in regards to this case?  In my opinion, this
question needs to be answered by Dr. Hefley, his
orthopaedic surgeon.
3.  Can you state with a reasonable degree of medical
certainty that Mr. Presnull’s right condition and
recommended treatments are related to the work injury or
is related to an unrelated or pre-existing condition? *
Again, I think this is best answered by someone who knows
hip pathology better than I do and that would be his
orthopaedic surgeon, Dr. Bill Hefley.
4.  If considered related to the work accident, please
provide supporting rationale, including how the current
objective clinical findings are resultant from that
injury? * Again, I think that in my opinion it could have
come from the accident, but I do not understand the exact
hip pathology that he has.  All four of your questions
should be answered by his orthopaedic surgeon.  Please
address these to Dr. Hefley.

I am sorry I could not be of more help, but your
questions are more appropriate for an orthopaedic.  

     In a report dated October 13, 2011, Dr. Tad Pruitt 

 stated that he performed an independent medical evaluation of

the claimant on September 26, 2011, due to persistent right

hip pain.  After reviewing  diagnostic testings, Dr. Pruitt’s

assessment of the claimant’s hip was, “RIGHT HIP acetabular

impingement with a small cyst and possible labral tear.”

Regarding the claimant’s hip pain, Dr. Pruitt stated:

The location of the patient’s symptoms and the type of
symptoms are mostly concordant with the anatomic findings
of femoroacetabular impingement seen on radiographic
studies and it might be that arthroscopic debridement and
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femoroplasty might give some improvement to the symptoms.

This is corroborated by the improvement he had after
Lidocaine injection into the hip.  However, please note
that that injection helped him for two days and the
Lidocaine is really only active in the joint for 1-2
hours.

Also, please note that generally such a condition as this
hip problem would be worsened with activity and improved
with rest.  The patient has been off work for an extended
period of time yet has had ongoing and even worsening of
symptoms.  

If the patient had significant joint space deterioration
it would certainly be the cause of at rest pain or pain
with normal everyday walking around.  I am skeptical
however that a low level of activities with these
relatively mild hip findings would produce adequate
symptoms to warrant this level of pain.

This combined with his overall history and current
history of narcotic pain medication, in my mind makes it,
at least on a subjective level, unlikely that he will get
satisfactory relief from the suggest procedure.

Additionally, it is my opinion that these findings are
degenerative and anatomic in nature and not due to a
discrete on the job accident or identifiable repetitive
activities.  The patient said that he could not feel his
hip pain from the slipped disc.  However, this does not
match the anatomy or the anatomic findings.  I do not
feel the hip problem is related to his work accident.

Irregardless [sic] or that the appropriate steps for this
hip might include a corticosteroid injection into the
hip, further antiinflammatory medication, and then
perhaps if he continued to have symptoms the suggested
surgery might be tried but again I would not consider it
related to his work.

Dr. Pruitt also answered specific questions posed to him.  In

particular, he opined that the claimant had reached maximal

medical improvement at that time.  He recommended that the

claimant be returned to full duty work since this functional
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capacity evaluation was unreliable and his hip problem is not

related to the work status.  However, Dr. Pruitt stated, “I

would note, however, that if he has ongoing hip symptoms that

a job that does not involve repetitive squatting and lifting

will probably be more appropriate for him and cause him less

pain.  However, that is again due to his hip problems....”  At

that time, Dr. Pruitt assessed the claimant with an 8%

impairment rating for his lumbar spine for a surgically

treated disc lesion.                        

     On November 2, 2011, Dr. Hefley’s physician assistant, 

Mr. Kenneth Weaver wrote the following to Whom It May Concern:

Mr. Presnull is a patient of ours that we first saw on
May 20, 2011.  At that time, he described an on-the-job
injury on August 6, 2010.  At that time, he began having
right lower extremity discomfort.  He was seen by Dr.
Brad Thomas and was treated surgically for herniated
disk.  After that surgery, he continued to have right
lower extremity pain that was periarticular.  An MR
arthrogram of the right hip was ordered, and he was found
to have cam type femoroacetabular impingement and torn
labrum.  While a cam lesion can be congenital, he did not
have any hip pain prior to his injury and did immediately
after, so the torn labrum was mostly likely related to
the injury at that time.  This will require surgical
treatment.

    
     On January 9, 2012, Dr. Thomas saw the claimant for 

final evaluation.  He pronounced the claimant to be at MMI,

for his lower back.  At that time, Dr. Thomas assessed the

claimant with a 10% impairment rating for his back. Dr. Thomas

directed the claimant to continue seeing Dr. Mocek for pain

management.  Dr. Thomas also recommended that the claimant get
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his hip repaired because he felt this would help with his

right leg pain.

     The claimant’s Wage Statement and Payroll Summary for the

year preceding the accident were introduced into evidence.  An

unauthored handwritten note at the bottom of the claimant’s 

Payroll Summary states, “My employees have been Drawing

unemployment on reduced hours for some of these weeks.”  This

document demonstrates that the claimant’s hourly rate of pay

was $15.00. Both of these records demonstrates that the

claimant’s overtime pay amounted to $900.00.

                          ADJUDICATION 

A.  Compensability

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-

9- 102(4)(D).  “Objective findings” are those findings which

cannot come under the voluntary control of the patient.  Ark.

Code Ann.  §11-9-102(16)(A)(i).

      The claimant must prove by a preponderance of the 
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evidence that he sustained a compensable injury. Ark. Code

Ann.§ 11-9-102(4)(E)(i).  Preponderance of the evidence means

the evidence having greater weight or convincing force.  Smith

v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

      In the present matter, the claimant now contends that in

addition to his admittedly compensable back injury, he

sustained a compensable injury to his right hip as a result of

his August 6, 2010, work-related incident.

     On the basis of the record as a whole, I find that 

the claimant proved by a preponderance of the evidence that he

sustained a compensable injury to his right hip during the

August  2010 work-related incident.  The evidence that directs

me to this conclusion is found in the initial reports of Dr.

Johnson and subsequent reports of other medical professionals

wherein the claimant reported right-sided/leg and buttock

pain; the claimant’s persistent complaints of right leg and

right buttock pain since the incident and after surgery; his

lack of hip symptoms prior to the incident; there being no

independent intervening cause; based on the expert opinion of

the claimant’s treating physician, Dr. Hefley, wherein he

opined that the claimant’s hip problems were caused by the

August 6, 2010 incident; the fact that Dr. Hefley’s physician

assistant opined that the claimant’s torn labrum was caused by

the work incident; the severity of the claimant’s admittedly

compensable back injury; and because Dr. Hefley’s clinical
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impression of the claimant’s hip is consistent with his report

of the incident.

     Specifically, in the present matter, the claimant 

credibly testified that he did not realize he had a hip

problem until during a session of physical therapy treatment.

This occurred after his back surgery.  While the claimant did

not report hip problems immediately after the work incident,

his testimony demonstrates that he was unable to differentiate

hip problem from his compensable back injury. This is

corroborated by the medical evidence.  

    Here, the instant claimant gave a credible account of

having also injured his hip during the August 6, 2010

incident, while operating a concrete vibrator.  His testimony

demonstrates that as he operated this equipment, he was

required to constantly squat, bend, and pull the concrete

vibrator.  After having engaged in these activities, the

claimant felt an immediate onset of debilitating pain, not

only in his back area, but also down his right leg.  The

claimant promptly reported the incident to his supervisor. 

     The respondents provided the claimant treatment for his

back injury, which included a medication regimen, physical

therapy treatment, and surgery.  Despite back surgery, and

extensive conservative treatment, the claimant continued to

experience lower right-sided pain.  As a  result, Dr. 

Thomas referred the claimant to Dr. Hefley for evaluation and

treatment.  On August 5, 2011, Dr. Hefley reported that the
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claimant had continued complaints of clicking, catching, and

popping in his hip.   

   I find that the claimant’s traumatic hip injury is

established by medical evidence supported by objective

findings, which are found in the June 22, 2011, MRI of the

right hip, which revealed “a probable tear of the anterior-

superior acetabular labrum.”  Based on this and other

diagnostic testing, Dr. Hefley opined on August 24, 2011, that

the claimant had sustained “a superior/anterior labral tear.”

On that same date, Dr. Hefley opined that a tear of this

nature is usually caused by hyperflexion against resistance,

which would be related to operating heavy equipment.  In

addition, Dr. Hefley stated on that same date, "Therefore, it

is our conclusion that this is most likely a work related

injury that can be resolved with surgical intervention."  In

addition to this, on November 2, 2011, Dr. Hefley’s physician

assistant, Mr. Weaver stated, the torn labrum was “most

likely” related to the claimant’s work incident, I find that

Dr. Hefley's expert opinion and the opinion of his physician

assistant, addressing compensability are stated within a

reasonable degree of medical certainty in accordance with Ark.

Code Ann. § 11-9-102(16)(B).  Hence, the language employed by

Dr. Hefley and Mr. Weaver is more definitive than terms such,

as “may,” “could,” or “possibly” that the supreme court has

held do no meet the requirement of section § 11-9-102(16)(B).
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See Qualserv Corporation v. Rich, 2011 Ark. App 548,___

S.W. 3d___. 

     In sum, based on all of the foregoing, I find that the

claimant proved by a preponderance of the evidence a causal

connection between his current right hip problems and the

August 2010, work-incident.  As such, after considering all of

the credible evidence, to include the credible testimony of

the claimant, I further find that the claimant has proven by

a preponderance of the evidence the he sustained a compensable

right hip injury on August 6, 2010, while operating a concrete

vibrator.  

   While I recognize that Dr. Pruitt opined that the

claimant’s hip problem is not related to his work-incident, I

attach minimal weight to this opinion, given all of the

aforementioned evidence to the contrary.  

B.  Medical Treatment  

    The claimant next contends that he is entitled to the

recommended medical treatment for his right hip.  

     An employer shall promptly provide for an injured 

injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. § 11-9-508(a). 

     Here, the evidence demonstrates that although the 

claimant suffered from pre-existing congenital defect of the

hip, this condition was asymptomatic prior to the August 6,
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2010 accident.  However, since this time, the claimant has

suffered on going hip-related symptoms, including right-

side/leg pain, along with popping and catching of the hip.

The evidence before me demonstrates that the claimant suffered

“a torn labrum,” as a result of his work incident.  Dr.

Hefley, the claimant’s treating physician opined on August 24,

2011, a torn labrum is not a condition that will heal on it

own with conservative measures, and that physical therapy

would only exacerbate his symptoms.  On that same date, Dr.

Hefley also opined that this type of injury requires

arthroscopy with debridement or repair of the torn labrum.  

    Considering the significant pathology such as “a torn

labrum,” the claimant’s continued complaints of hip related

symptoms since his compensable, and based on the expert

opinions previously noted above by the claimant’s treating

physician, Dr. Hefley, I find that surgical intervention for

the claimant’s hip injury is reasonably necessary in

connection with the injury received by the claimant.

      I recognize that Dr. Pruitt has recommended a 

corticosteroid injection, and a medication regimen prior to

surgery, however, little weight has been attached to his

opinion due to the aforementioned reasons.  I think it is

noteworthy that even Dr. Pruitt has opined that ultimately,

surgery may be required.    

C.  Temporary Total Disability Compensation

     The claimant contends that he is entitled to temporary
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total disability compensation from October 13, 2011, until a

date yet to be determined for his hip condition, or in the

alternative, from October 13, 2011, until January 9, 2012 for

his back injury, if the hip is found not to be compensable. 

      An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the

time that he is within his healing period and totally

incapacitated to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.

2d 392 (1981). 

     Based on the evidence presented in this case, I find that

the claimant has remained within his healing period (for his

hip injury) and suffered a total incapacity to earn wages

beginning on August 6, 2010, the date of the incident, and

continuing until a date yet to be determined, so as to prove

his entitlement to temporary total disability compensation

from October 13, 2010, to a date yet to be determined.

     While, I recognize the claimant gave an unreliable effort

on the functional capacity evaluation, minimal weight has been

attached to this evaluation, given all of the evidence to the

contrary, namely, the recommendation for surgery, the ongoing

chronic nature of the claimant’s hip symptoms since the

incident, and because this evaluation was based solely on the

claimant’s compensable back injury without any consideration

of the claimant’s compensable hip condition.       

     In the event, the claimant’s hip condition is found not
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to be compensable, I find that the claimant failed to prove

his entitlement to any additional temporary total disability

benefits for his back injury.  Here, although Dr. Thomas did

not declare maximum medical improvement for the claimant’s

back injury until January 9, 2012, the evidence demonstrates

that he withheld pronouncement of this date due to the

claimant’s continued complaints of right leg/sided pain.

However, ultimately, the evidence demonstrates that the

claimant’s ongoing symptoms were related to his hip rather

than his back.  Nonetheless, on October 13, 2011, Dr. Pruitt

opined that the claimant had reached maximum medical

improvement for his back.  In light of the foregoing,

significant evidentiary weight has been attached to Dr.

Pruitt’s opinion.  I therefore find that the claimant reached

the end of his healing for his compensable back injury, no

later than October 13, 2011.  

     Temporary disability cannot be awarded after the

claimant's healing period has ended.  Trader v. Single Source

Transportation, Workers' Compensation Commission E507484 (Feb.

12, 1999).  Hence, the claimant failed to prove his

entitlement to any additional temporary total disability

compensation for his back injury of August 6, 2010.         

D.  Average Weekly Wage

     The issue that remains is the calculation of the 

claimant's average weekly wage. A.C.A. § 11-9-518 (Repl. 2002)

provides:
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  (a)(1) Compensation shall be computed on the average
  weekly wage earned by the employee under the contract
  for hire in force at the time of accident and in no
  case shall be computed on less than a full-time
  workweek in the employment.

  (2) Where the injured employee was working on a piece
  basis, the average weekly wage shall be determined by
  dividing the earnings of the employee by the number of
  hours required to earn the wages during the period not
  to exceed fifty-two (52) weeks preceding the week in
  which the accident occurred and by multiplying the
  hourly wage by the number of hours in a full-time
  workweek in the employment.

  (b) Overtime earnings are to be added to the regular
  weekly wages and shall be computed by dividing the
  overtime earnings by the number of weeks worked by the
  employee in the same employment under the contract of
  hire in force at the time of the accident, not to
  exceed a period of fifty-two (52) weeks preceding the
  accident.

  (c) If, because of exceptional circumstances, the
  average weekly wage cannot be fairly and justly
  determined by the above formulas, the
  commission may determine the average weekly wage
  by a method that is just and fair to all parties
  concerned.

   
       The claimant testified that at the time of his 

compensable injury, he had a contract of hire with the

respondent-employer for 40 hours a week.  No  testimony was

elicited by the respondents contradicting the same.  Nor was

any probative documentary evidence to the contrary presented

into evidence.  In fact, the respondents’ evidence seems to

corroborate the claimant’s testimony, per the unauthored

handwritten note, which states: “My employees have been

drawing unemployment on reduced hrs. for some of these weeks.”

In addition to this, the claimant testified that he drew

unemployment benefits for the weeks that he worked less than
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40 hours.  

     Nonetheless, based on the evidence before me, I find that

at the time of his compensable injury, the claimant was under

a contract of hire for 40 hours a week.  Therefore, the

contract of hire controls.

    His testimony and the documentary evidence demonstrate

that the claimant’s hourly rate of pay was $15.00. Based on

the foregoing, I find that the claimant’s regular weekly wage

was $600.00.

The claimant also had overtime earnings.  Specifically,

a review of the wage records demonstrate that the claimant had

worked for the respondent-employer 52 weeks prior to his

injury.  During this time period, the claimant’s overtime

earnings totaled some $900.00.  These earnings divided by 52

weeks equals $17.31 in overtime pay.  This weekly overtime pay

added to the claimant’s regular wages ($17.31 plus $600.00)

gives the claimant an average weekly wage of $617.31, thereby

giving him compensation rates of $412.00 for temporary total

disability, and $309.00 for permanent partial disability.  

     While I recognize that the claimant testified he earned

bonus pay, based on the evidence presented, I find it

impossible to make a determination as to the value of this

pay, if any, for the year preceding his injury.    

E.  Attorney’s Fee

     The respondents have controverted this claim for 

additional benefits in its entirety.  Therefore, the 
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claimant’s attorney is entitled to a controverted attorney’s

fee on all indemnity benefits awarded herein to the claimant,

pursuant to  Ark. Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

      1. The Arkansas Workers’ Compensation Commission has 
jurisdiction of the within claim.

   
      2. The employee-employer carrier relationship existed

on August 6, 2010, and at all relevant times.

 3.  The claimant sustained a compensable injury to his
          back on that date.

      4.  This claim for additional benefits has been 
          controverted in its entirety. 

 5.  The claimant’s average weekly wage at the time of 
     his injury was $617.31.  His temporary total      
     disability rate is $412.00, and his permanent

          partial disability rate is $309.00.

 6.  The claimant proved by a preponderance of the 
          evidence that he sustained a compensable injury 
          to his right on August 6, 2010, while working for 
          the respondent-employer.

 7.  The claimant proved by a preponderance of the 
          evidence that the recommended surgical 
          intervention for his right hip, as recommended by 
          Dr. Hefley is reasonably necessary in connection 
          with the injury received by the claimant.

 8.  The claimant proved his entitlement to temporary
          total disability compensation for his compensable 
          hip injury from October 13, 2011, until a date yet
          to be determined.  However, the claimant’ failed  
          to prove his entitlement for any temporary total 
          disability benefits relating to his back injury.  
          2010.   
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      9.  The claimant’s attorney is entitled to a 
          controverted attorney’s fee on all indemnity 
           benefits awarded herein, pursuant to Ark. Code Ann.
          §11-9-715.

  10.  All issues not litigated herein are reserved under
          the Arkansas Workers’ Compensation Act.
        
                                AWARD

     The respondents are directed to pay benefits in 

accordance with the findings of fact set forth herein this

Opinion.    

   All accrued sums shall be paid in lump sum without

discount, and this award shall earn interest at the legal rate

until paid, pursuant to Ark. Code Ann. § 11-9-809.

    Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  

     This fee is to be paid one-half by the carrier and one-

half by the claimant. 

     All issues not addressed herein are expressly reserved

under the Act.

     IT IS SO ORDERED.

     

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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