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STATEMENT OF THE CASE

On September 6, 2012, the above captioned claim came on for a

hearing in Little Rock, Arkansas.  A prehearing conference was conducted in

this matter on June 19, 2012, and a Prehearing Order was filed on that same

date.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the September 6, 2012, full

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including on or about August 15, 2008.

3) On or about August 15, 2008, the claimant sustained a

compensable back injury.

4) Claimant’s average weekly wage of $517.20 per week would

entitle him to compensation rates of $345.00 per week for

temporary total disability benefits and $259.00 per week for

permanent partial disability benefits.

5) The parties agree the claimant sustained a 10% whole body

impairment which has been accepted by the respondents.

6) Claimant reached maximum medical improvement on

December 20, 2011.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to temporary total disability

benefits from May 1, 2009, through May 11, 2011.  (See T. p. 7,

lines 13-17)

2) Whether the claimant is entitled to benefits pursuant to Ark. Code

Ann. § 11-9-505(a).

3) Wage loss disability benefits.

4) Additional medical treatment and mileage.

At the full hearing, the claimant contended that the matter was initially

accepted as a medically compensable claim by the respondents.  The

claimant was unable to work from February of 2009 and was terminated from

employment on or about May 1 of 2009.  The claimant was assigned an

impairment rating and the respondents did not pay for further medical
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treatment reasonably related to his injury including but not limited to an MRI

recommended by Dr. Hart and follow up injections by Dr. Hart.  Respondents

have not paid the claimant his mileage for his medical appointments.

Claimant seeks temporary total disability benefits from May 1, 2009, through

May 9, 2011.  Claimant also seeks benefits under Ark. Code Ann. § 11-9-

505(a) for wages after his impairment rating was assigned and the claimant

contends he is entitled to wage loss disability benefits.

Respondents contended at the full hearing, that the medical care sought

by the claimant is not related to the compensable injury.  Respondents

contended the additional indemnity benefits are not owed.  Respondents

contend that 505 benefits are not owed either.

DISCUSSION

The claimant, age 44, testified he began working for the respondent

employer sometime in 2006 or 2007.  The claimant testified he was initially

hired on by the respondent employer as a light equipment operator but later

was promoted to a heavy equipment operator.  The claimant testified a heavy

equipment operator would operate different equipment such as a bulldozer,

backhoe, front-end loader, or vibratory roller machine.

Prior to going to work for the respondent employer, the claimant

testified his highest completed level of education was high school.  The
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claimant testified that he did take some classes in college and went to a truck

driving school.  Claimant testified he had become a certified police officer in

the State of Georgia years ago, and that he currently has a CDL driver’s

license.  

The parties agreed the claimant sustained a compensable back injury

on or about August 15, 2008.  The claimant testified he was off work due to

his compensable back injury from August 15, 2008, through September 12,

2008.  (T. p. 17, lines 5-6)  The claimant testified that after his compensable

back injury on August 15, 2008, he treated at Concentra and was given anti-

inflammatories, muscle relaxers, and physical therapy.  Ultimately, the

claimant testified he was released to do light duty work and went back to work

for his respondent employer answering their phone for two to three weeks in

a light duty capacity.  (T. p. 18, lines 1-2)  After doing light duty for

approximately two to three weeks, the claimant testified he then went back

operating heavy equipment.  The claimant testified that on September 12,

2008, he was released to return back to work full duty by Concentra.  (T. p.

44, lines 14-15)  The claimant testified he worked the rest of the month of

September, the full month of October, November, December of 2008, and

January of 2009.  The claimant testified he requested a change of physician

and Respondents’ Exhibit 2 shows that a change of physician was ordered by
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Ms. Pat Capps-Hannah on February 18, 2009, changing the claimant’s

primary treating physician from Dr. Isben to Dr. Thomas Hart.  (R. Ex. 2)  

In February of 2009, the claimant was still working full duty for the

respondent employer but missed a few days work due to being treated at the

Lakewood Behavioral Health Clinic for mental health issues.  The records

found at Respondents’ Exhibit 1, pages 9-11, show the claimant provided off

work slips from Lakewood Behavioral Health Associates for medical

appointments on February 24, 2009, February 5, 2009, and February 3, 2009.

The medical records show the claimant first reported for treatment for

his back with Dr. Hart on March 19, 2009.  (Cl. Ex. 1, p. 1)  On March 19,

2009, Dr. Hart recommended an MRI of the claimant’s back which was

conducted on March 23, 2009.  The MRI found at Claimant’s Exhibit 1, page

6, shows that the claimant had, “Broad-based disc bulge.  Focal central disc

protusion is present within the right lateral recess and proximal neural

foramen.  There is mild spinal canal stenosis.  There is mild to moderate right

neural foraminal stenosis.  The disc protrusion within the right lateral recess

touches the traversing spinal nerve” at the L5-S1 level.  (Cl. Ex. 1, p. 6)  On

May 1, 2009 a termination hearing was conducted due to claimant’s excessive

absenteeism, for which the claimant did not appear.  The claimant was

terminated for cause effective May 4, 2009.
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The medical records show that after the claimant had his MRI on

March 23, 2009, he next reported for treatment with Dr. Hart on July 6, 2009.

At the July 6, 2009, treatment with Dr. Hart, Dr. Hart asked the claimant why

it had taken almost four months for his follow up visit.  The report found at

Claimant’s Exhibit 1, page 7, shows that the claimant stated he had gone

nearly four months without a follow up visit because “I had some things going

on.”  When Dr. Hart further asked the claimant what was going on, the

claimant mentioned that he had been disabled for several years because of

schizophrenia which he did not mention at all to Dr. Hart on his initial visit.

(Cl. Ex. 1, p. 7)  On cross examination, the claimant gave numerous reasons

for not getting back in to see Dr. Hart between March 23, 2009, and July 6,

2009.  The claimant gave the following reasons for the delay in treatment:  (1)

that he was helping his father with some significant medical or health issues;

(2) that he was having problems with the ladies at Dr. Hart’s office in getting

and appointment set up; (3) that he was dealing with his mental health issues.

The claimant testified that although he did provide those off work slips to his

employer for his visits to Lakewood Behavioral Health Clinic, he did not

provide any off work slip from Dr. Hart for his March 19, 2009, visit.  (T. p. 47,

lines 4-14)

Once the claimant did report back to Dr. Hart on July 6, 2009, Dr. Hart
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recommended epidural steroid injections which were conducted on the

claimant numerous times.  W ith no real benefit from the epidural steroid

injections, Dr. Hart referred the claimant to Dr. Calhoun for surgery on  his

back.  The medical records show that Dr. Calhoun performed a right L5-S1

hemilaminotomy and microdiscectomy on May 9, 2011.  (Cl. Ex. 1, pp. 26-27)

The claimant was relieved from work duties by Dr. Calhoun following his

surgery up until December 21, 2011, when Dr. Calhoun found the claimant at

maximum medical improvement and awarded the claimant a 10% impairment

to the whole person.  Dr. Calhoun also stated in his December 21, 2011,

report, “There are no specific postoperative restrictions on his activity level.”

(Cl. Ex. 1, p. 29)  

The claimant reported back to Dr. Hart on February 9, 2012, for

continued back pain for which Dr. Hart found the claimant may be a candidate

for some more epidural steroid injections.  Another MRI was conducted on the

claimant’s back February 16, 2012, and following the MRI, the claimant went

back to Dr. Calhoun who found the claimant still had a continued annular tear

at L4-5 and post-operative changes on the right at L5-S1.  Dr. Calhoun then

on March 30, 2012, recommended the claimant return to Dr. Hart for further

injections.  (Cl. Ex. 1, p. 34)  The respondents have controverted all medical

treatment for the claimant’s back after his last visit with Dr. Calhoun on
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December 21, 2011, where he was found at maximum medical improvement

and assigned a 10% whole body impairment rating. 

The claimant contends he is entitled to additional medical treatment and

mileage, additional temporary total disability benefits, wage loss disability

benefits, and benefits pursuant to Ark. Code Ann. § 11-9-505(a) as a result of

his stipulated compensable back injury.  Respondents contend claimant is not

entitled to any additional indemnity benefits, additional medical treatment, or

benefits pursuant to Ark. Code Ann. § 11-9-505(a).

ADJUDICATION

The claimant has requested temporary total disability benefits from

May 1, 2009, through May 9, 2011.  In order to be entitled to temporary total

disability benefits claimant has the burden of proving by a preponderance of

the evidence that he remained within his healing period and that he suffered

a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  I find that the claimant was

still within his healing period from May 1, 2009, through May 9, 2011;

however, I do not find that the claimant suffered a total incapacity to earn

wages for that period.  There is no medical report contained in the record

herein which purports to take the claimant off work during the period of

temporary total disability requested.  By the claimant’s own testimony, he
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worked for over five months in full duty capacity following his stipulated

compensable back injury.  The evidence shows that in February 2009 he

began being treated for his mental health issues and missed some work that

was unrelated to his stipulated compensable back injury.  By the claimant’s

own testimony, he also had some other issues during that period of time

related to his father’s health and caring for his father.  Due to the claimant

having several unexcused absences in February, March, and April of 2009,

the claimant was terminated from his employment on May 4, 2009.  (R. Ex. 1,

p. 6)

The claimant argued that he was having continued back problems prior

to his termination with the respondents on May 4, 2009, and that was the

reason for his numerous absences.  However, it cannot be overlooked that the

claimant did provide off work slips for his behavioral health appointments but

did not provide any off work notices from Dr. Hart.  The evidence shows that

the claimant met with Dr. Hart on March 19, 2009, regarding his continued

back problems, but the evidence also shows that Dr. Hart did not relieve the

claimant from his work duties at that time.  The evidence also shows that the

claimant did not follow up with Dr. Hart for over three months.  The claimant

testified that he failed to follow up with Dr. Hart because of scheduling

problems with Dr. Hart’s office; however, the evidence also shows that the
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claimant had other non-back related reasons for missing work and not

following up with Dr. Hart such as his father’s health issues and his own

mental health issues.  

While the claimant contends he was totally incapacitated to earn wages

and still within his healing period between May 1, 2009, and May 9, 2011, I

find that the evidence does not support his contention that he was totally

incapacitated to earn wages for that period of time.  The evidence shows that

the claimant worked in a full duty capacity for over six months following his

stipulated compensable back injury and the evidence shows that were it not

for his termination for absenteeism and his need for time away from work to

deal with his father’s health issues and his own mental health issues, the

evidence shows the claimant could have continued to work in some capacity

during the period of temporary total disability requested.  It is clear to this

examiner, that the claimant could have stil l been working for the respondent

employer in a full or light duty capacity had he not been terminated for

excessive absenteeism.  It is also clear the claimant’s termination could have

been prevented had he provided proper documentation to his employer or

communicated with his employer about his continued treatment with Dr. Hart.

Once again, Dr. Hart in his March 19, 2009, report did not restrict the

claimant’s work activities.  The evidence shows the respondents provided the
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claimant light duty work when instructed to do so by Concentra and were

working with the claimant with regard to being absent for his mental health

issues as well.  Based upon the evidence now before the Commission, I find

that the claimant  has failed to prove by a preponderance of the evidence that

he is entitled to  temporary total disability benefits from May 1, 2009, through

May 9, 2011.  Again, nothing in the record reflects that any doctor ever took

the claimant off work for the period of temporary total disability he is now

requesting.  Further, the claimant worked for nearly six months and only

requested temporary total disability after his termination for cause.

The claimant has requested benefits pursuant to Ark. Code Ann. § 11-9-

505(a) which states:  

Any employer who without reasonable cause refuses to return an

employee who is injured in the course of employment to work,

where suitable employment is available within the employee’s

physical and mental limitations, upon order of the Workers’

Compensation Commission, and in addition to other benefits,

shall be liable to pay to the employee the difference between

benefits received and the average weekly wages lost during the

period of the refusal, for a period not exceeding one (1) year.

I find the claimant has failed to prove by a preponderance of the

evidence that he is entitled to any benefits pursuant to Ark. Code Ann. § 11-9-

505(a).  First, the respondent employer did in fact return the claimant back to

work following his stipulated compensable back injury when he was released

by Concentra to light duty.  By the claimant’s own testimony he continued to
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work light duty until Concentra released him to full duty.  Thereafter, the

respondent employer did return the claimant back to full duty work for the

period of nearly six months.  After working for the respondent employer after

his stipulated compensable back injury in a full duty capacity for nearly six

months, the claimant was terminated for cause.  The claimant was terminated

due to his failure to provide the respondents with off work slips from his

medical providers.  The evidence shows the claimant did in fact treat with Dr.

Hart on March 19, 2009, but did not provide any off work notice to the

respondent employer.  The evidence shows the claimant was able to provide

off work slips for his non-work related mental issues, but did not provide any

documentation regarding the need to be off work for his stipulated

compensable back injury.  The evidence shows the last medical report the

respondents received in connection with the claimant’s compensable back

injury was a full duty work release from Concentra on or about September 12,

2008.  As stated, claimant continued to work full duty from September 12,

2008, until he was terminated for excessive absenteeism.  Based upon the

evidence now before the Commission, I find that the employer did not

unreasonably refuse to return the claimant to work.  In fact, the respondent

employer did return the claimant to work in both light and full duty capacities

prior to the claimant being terminated for cause for excessive absenteeism.
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Based on the credible evidence now before the Commission, the claimant has

failed to prove by a preponderance of the evidence that he is entitled to any

benefits pursuant to Ark. Code Ann. § 11-9-505(a).

Following the claimant’s surgery from Dr. Calhoun, Dr. Calhoun found

the claimant at maximum medical improvement on December 21, 2011, with

a 10% whole body impairment.  The medical records show that on February 9,

2012, the claimant returned to Dr. Hart with continued problems with his back.

After listening to the claimant’s complaints, Dr. Hart recommended he return

to Dr. Calhoun and thought that the claimant may be a candidate for more

epidural injections on the left side.  Another MRI was conducted on the

claimant’s back on February 16, 2012, which found “L4-5:  A diffuse disc bulge

with a slight leftward prominence results in mild narrowing of the left lateral

recess without definite nerve root impingement.”  (Emphasis added)  (Cl. Ex.

1, p. 32)  It is also worth noting the claimant’s MRI of the back that was done

on March 23, 2009, also showed, L4-L5:  Broad-based disc bulge asymmetric

toward the left.  There is a small focal tear of the annulus fibrosis centrally.”

(Emphasis added)  (Cl. Ex. 1, p. 5)  Following the claimant’s MRI on February

16, 2012, the claimant reported to Dr. Calhoun who noted that the new MRI

also showed “continued annular tear at L4-5 and post-operative changes on

the right at L5-S1.”  Dr. Calhoun felt that the claimant’s low back and bilateral
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lower extremity pain was due to inflammation and suggested that the claimant

return to Dr. Hart for further injections.  (Cl. Ex. 1, p. 34)  At the full hearing,

claimant contended that he was entitled to the additional treatment now

recommended by Drs. Hart and Calhoun in the form of additional epidural

steroid injections as well as all mileage associated with his medical treatment

for his back.

An employer shall promptly provide for an injured employee such

medical services as may be reasonably necessary in connection with the work

injury of the employee.  Ark. Code Ann. § 11-9-508(a).  The employee has the

burden of proving by a preponderance of the evidence that the medical

treatment is reasonable and necessary.  I have reviewed the medical

documents contained in the record herein and find that all medical treatment

received by the claimant with regard to his back through his last visit with Dr.

Calhoun on March 30, 2012, to have been reasonable, necessary, and related

to his stipulated compensable back injury.  Respondents argued at the full

hearing that the claimant’s problems have always been on the right side and

that the new treatment now recommended by Drs. Hart and Calhoun after

December 21, 2011, is not related to the claimant’s stipulated compensable

back injury because the claimant’s complaints are primarily on the left side.

I disagree.  The medical records show the claimant had an annular tear at the
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L4-L5 level prior to the surgical intervention by Dr. Calhoun and said tear

continued after the surgery.  Further, both MRIs show the claimant had a disc

bulging angling towards the left side at L4-5 both in March of 2009 and

February of 2012.  Both Drs. Hart and Calhoun have opined that the

claimant’s continued problems necessitate the need for epidural steroid

injections, and I find those additional epidural steroid injections to be

reasonable, necessary, and related to the claimant’s stipulated compensable

back injury.  Therefore, all medical treatment contained in the record herein

including but not limited to the additional epidural steroid injections now

recommended by Drs. Hart and Calhoun are reasonable, necessary, and

related to the claimant’s stipulated compensable back injury and are therefore

the respondents’ responsibility pursuant to Commission Rule 99.30.  Since I

have found that all medical treatment contained in the record herein to be

reasonable, necessary, and related to the claimant’s stipulated compensable

back injury, it is further ordered that the respondents are responsible for all

travel and mileage expenses related to the claimant’s medical treatment

contained in the record herein.  Respondents are directed to pay for all

mileage associated with the medical visits contained in the record herein and

they are directed and ordered to pay such mileage forthwith.

The claimant contends entitlement to wage loss disability benefits in
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excess of his 10% whole body impairment.  The wage loss factor is the extent

to which a compensable injury has affected the claimant’s ability to earn a

livelihood.  Rutherford v. Mid-Delta Community Services, Inc., 102 Ark. App.

317, 285 S.W.3d 248 (2008).  In considering claims for permanent partial

disability benefits in excess of the employee’s percentage of permanent

physical impairment, the Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as the employee’s

age, education, work experience, and other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  Such

other matters include motivation, post-injury income, credibility, demeanor,

and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d

685 (1961).  

The claimant, 44 years of age, has a 10% whole body impairment rating

due to his stipulated compensable back injury.  The claimant testified he has

a high school education and did take some college courses.  The claimant

testified he was a certified law enforcement officer in the State of Georgia and

currently holds a commercial driver’s license.  The claimant testified he

currently draws Social Security disability benefits due to his schizophrenic

disability which was not related to his job with the respondent employer.  (T.

pp. 59-60, lines 25 & 1-3)
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Following the claimant’s stipulated compensable back injury, he worked

heavy/full duty work for the respondent employer for approximately six months

before being terminated for absenteeism.  By the claimant’s own admission,

he had numerous things going on around the time of his termination including

but not limited to health issues related to his father, and his own mental health

issues.  The fact that the claimant is now drawing Social Security disability for

reasons unrelated to his stipulated compensable back injury, leave this

examiner to find that the claimant has little motivation to seek employment.

Further, it must be noted that following the claimant’s stipulated compensable

back injury, he was found to be able to return to full duty on September 12,

2008, just one month after the stipulated compensable back injury.  Again, the

claimant worked for approximately six months of full duty following his

stipulated compensable back injury until he was terminated for cause.  After

the claimant received his back surgery in May of 2011, he was again released

by Dr. Calhoun on December 21, 2011, with no restrictions.  (Cl. Ex. 1, p. 29)

Even though Dr. Calhoun did release the claimant with no restrictions

on December 21, 2011, the claimant did report back to Dr. Calhoun with post-

operative back pain.  Dr. Calhoun suspected inflammation and has

recommended epidural steroid injections.  My review of the medical evidence

leads me to find that the claimant will require some pain management in the
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future.  When taking into account the claimant’s age, education, work

experience, and other matters reasonably expected to affect his future earning

capacity, I find that the claimant has sustained some degree of wage loss

disability.  I find that the claimant shall be awarded wage loss disability

benefits in the amount of 5% over and above his stipulated whole body

impairment rating of 10%.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he sustained a total incapacity to earn wages for

the period of May 1, 2009, through May 9, 2011.  Therefore, I

find that the claimant has failed to prove by a preponderance of

the evidence that he is entitled to any temporary total disability

benefits for the period of May 1, 2009, through May 9, 2011.

4) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to any benefits pursuant to Ark. Code
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Ann. § 11-9-505(a).

5) The claimant has proven by a preponderance of the evidence

that the medical treatment contained in the record herein related

to his back has been reasonable, necessary, and related to his

stipulated compensable back injury.  Therefore, I find the

respondents are responsible for all medical treatment contained

in the record herein related to the claimant’s back including but

not limited to the additional treatment in the form of epidural

steroid injections now being recommended by Drs. Hart and

Calhoun.  Such additional treatment is reasonable, necessary,

and for the claimant’s stipulated compensable back injury.

Further, respondents are responsible for all mileage expenses

for the claimant’s back related medical visits contained in the

record herein.  Said mileage expenses and medical treatment

shall be paid for by the respondents forthwith pursuant to

Commission Rule 99.30.

6) The claimant has met his burden of proving by a preponderance

of the evidence that he has suffered a loss in wage earning

capacity in the amount of 5% over and above his stipulated

whole body impairment rating of 10% to the body as a whole as

a result of his compensable injury.

7) Respondents have controverted claimant’s entitlement to

permanent partial disability benefits in an amount equal to 5% to

the body as a whole.  As a result, claimant is entitled to the

maximum statutory attorney’s fees related to the wage loss

disability benefits awarded herein.

AWARD

Claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to permanent partial disability benefits in the

amount equal to 5% to the body as a whole based upon his loss in wage

earning capacity.  Respondents have controverted claimant’s entitlement to
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permanent partial disability benefits in an amount equal to 5% to the body as

a whole and pursuant to Ark. Code Ann. § 11-9-715(a)(1)(B), claimant’s

attorney is entitled to an attorney’s fee in the amount of 25% of the

compensation for indemnity benefits payable to the claimant.  Thus, claimant’s

attorney is entitled to a 25% attorney’s fee based upon the indemnity benefits

awarded herein.  This fee is to be paid one-half by the carrier and one-half by

claimant. 

Claimant has proven by a preponderance of the evidence that all

medical treatment contained in the record herein has been reasonable,

necessary, and related to the claimant’s stipulated compensable back injury.

Further, the additional medical treatment in the form of epidural steroid

injections now recommended by Drs. Calhoun and Hart are reasonable,

necessary, and related to the claimant’s stipulated compensable back injury

and are therefore the responsibility of the respondents pursuant to

Commission Rule 99.30.  Further, respondents are hereby ordered and

directed to pay for all mileage expenses related to the claimant’s medical

treatment for his stipulated compensable back injury contained in the record

herein as I find that all medical treatment contained in the record herein

related to the claimant’s back is reasonable, necessary, and related to the

claimant’s stipulated compensable back injury.



All sums herein accrued are payable in a lump sum without discount

and this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge
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