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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 30, 2012, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Brenda Lee (Jones) Pruitt, the claimant, coupled with medical reports
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and other documentary evidence comprise the record in this claim.  The record of the prior

September 3, 2010, hearing relative to the this claim, to include rulings therefrom, is incorporated

in the present record.

DISCUSSION

Brenda Lee Pruitt, the claimant, with a date of birth of May 23, 1948, is a high school

graduate.  As reflected in the stipulations, the claimant sustained a compensable motor vehicle

accident on September 14, 2009, resulting in injuries to her low back and right shoulder, and

residual anatomical impairments of 13% and 1% to the body as a whole.  A prior hearing was

conducted on the compensability of the claimant’s right shoulder injury.

The claimant is originally from Newport, Arkansas. In describing her employment history

before working for respondent, the claimant noted that the same consisted of food service and

factory work.  The claimant worked at Victory Metal in Newport from 1976 until 1989, when it

closed.  Thereafter the claimant commenced working in the food service industry.  With respect to

what was required of her in food service, the testimony of the claimant reflects:

     Most of the same things that - - I was a - - like, a supervisor on
the evening shift while I was GNPW Nursing Facility there in
Newport.

     Yeah, I prepared it [food].  I was the head cook.  Plus, I had
people that I supervised underneath because - - and we fed like - -
we probably had like five hundred residents. (T. 12).

The claimant held the food service job at the Newport nursing facility for seven (7) years before

moving to Jonesboro.  The claimant testified regarding her efforts and experiences in attempting

to find factory jobs:

     I - - you know, I like factory work, but, you know, I came here



3

to put in - - I put in for factory work, but, you know, I had gotten
older, and most of the factories was looking for younger - - when
new factory - - they paid the most money, because I had worked
since I was sixteen, and I started in food service and when I was in
school at Harris Hospital, and I left Harris and went to Victory
Metal because of more money, because I had six children. (T.13).

The testimony of the claimant reflects that the only training she has had since 12th grade,

has been some food service training.  The claimant offered that before the September 14, 2009,

compensable motor vehicle accident she had planned to get her dietician supervisor license.  The

testimony of the claimant reflects that her interest, employment-wise, was food service, noting

that she enjoyed cooking and working with people and children.

In September 2009, the claimant worked for Head Start.  The claimant testified regarding

her general job duties in the employment of respondent-employer #1:

     Well, mainly I was the head cook.  I started at the center here in
Jonesboro.  And they had a opening - - a lady died in Truman, and
they had a supervisor’s position; so, I did the paperwork, filled out
the application, and they hired me as a supervisor, and I was getting
in there because of the more wages.  So, I started in Truman, where
I was working around pre-kids, like three to kindergarten.  When
they go to kindergarten, they transfer out of the center, and I had -
- I had people working under me when I first started, which was
Crowley Ridge Development Council.  And then, after an incident
with the director where he embezzled money, well then, a federal
team come in, which was CDI; and so, they changed everything. 
They laid everyone off, because I just was over like two - - I was
cooking for two classes.  So then, I had went from just being a
supervisor to transporter, where I transferred food to - - supervisor
and cook. (T. 14-15).

The claimant explained that CDI was Community Development Institute.  The claimant picked up

the CDI van in Jonesboro and drove it to Trumann.  Upon arriving at the Trumann facility the

claimant prepared and served breakfast.  The claimant testified in detail regarding the various
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tasks she performed in the discharge of her duties in the employment of respondent-employer. (T.

15-17).  As far as her work hours, the testimony of the claimant reflects:

     Three o’clock.  It’s really 7:00.  My time is 7:00 to 3:00, but by
me by myself, I go out early, but I didn’t sign in until seven o’clock. 
That’s the only way I could keep up. (T. 17). 

The claimant has not worked since the September 14, 2009, compensable motor vehicle

accident, in which she suffered injuries to her right shoulder and low back.  The claimant added

that she also sustained an injury to her leg in the accident.  The claimant treated with Dr. Gregory

Ricca, a Jonesboro neurosurgeon at the time, for her low back and leg injuries.  The claimant was

treated by Dr. Jeff Angel, a Batesville orthopedic surgeon, for her right shoulder injury.

The claimant testified that while she paid for some of the treatment relative to her

compensable injury, some of bills have not been paid.   The testimony of the claimant reflects that

she has submitted a milage statement which has not been reimbursed.  The claimant testified that

she is not treating with either Dr. Ricca or Dr. Angel, noting that Dr. Ricca moved his practice to

Searcy and that Dr. Angel released her on December 7, 2011.  

The claimant’s testimony reflects regarding her continuing symptoms attributable to the

September 14, 2009, compensable motor vehicle accident since being released by her treating

physicians:

     I have pains in my shoulder, my left leg, and my back.  I can’t do
anything at all. (T. 21).  

The claimant offered that she is unable to do any lifting, stooping, or bending because of the

injuries.  The claimant testified that she is unable to use her right arm for overhead activities.  The

testimony of the claimant reflects that she is physically unable to discharge many of the tasks of
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her job with respondent-employer #1, which included a lot of driving, carrying pans and

containers of food.

The claimant graduated high school in 1966.  The claimant testified that she has not

attended any formal school since graduating high school.  The claimant offered regarding the

afore:

     Because I - - you know, at the time I wanted to go, but my
parents wasn’t able to send us, and then, that’s why I was going to
go back, because CDI had a plan if you wanted to be a - - that’s
what I was going to - - you know, to school, I was going go to
White River Vocational.  (Witness crying.) (T. 22-23).

The claimant was approved for Social Security disability benefits on March 1, 2012.  The

claimant’s testimony reflects that she receives $67.00, a month in Social Security disability

benefits.  The claimant testified that while she has been approved for Medicare benefits, she paid

out of pocket for her medical treatment before Medicare kicked in, and that she has not been to a

doctor since being approved.  As a consequence of the afore, Medicare has not paid any of her

medical bills.  The claimant offered that everything, Medicare and Social Security disability,

commenced on March 1, 2012.  

The claimant testified that she is not aware of any kind of job or occupation that she can

physically perform in light of the residuals of her compensable injury.  The claimant added that she

cannot even to her house work.  The claimant was questioned regarding the length that she could

walk without difficulties:

     I don’t know.  I hadn’t really - - you know, I just no more than
walk from my yard to the car, because when I go into the store to
get groceries I have to lay up on the shopping cart, because if I
walk a lot, this [left] leg starts trying to give out. (T. 24).
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The claimant denied having any problems with her left leg before the September 14, 2009,

accident.  Since the accident, the claimant offered:

     Yeah.  I’ve had problems with it.  I have so much pain that I
can’t even sleep at night. (T. 24).

The claimant described the left leg pain sensation as feeling like “pins”, adding:

     It starts from my hip all the way down to the low part of my
ankle. (T. 25).

The claimant’s testimony reflects that she is unable to sit or stand for a long period of time

without hurting:

     I have to sit.  Everywhere I go, I have to sit.  I do a little thing
at home, I got to sit; even with cooking. (T. 25).

The claimant that the longest period that she is able to stand before having to sit or lay down is

fifteen or twenty minutes.  

The claimant acknowledged that she has some other health problems that are unrelated to

the September 14, 2009, compensable accident.  The claimant suffered a left shoulder injury in

2006, while working for Crowley Ridge, however she maintains that it does not currently cause

her difficulty.  The claimant added that she can do anything with her left arm.    

The claimant is right-handed.  The claimant’s testimony reflects, that from her perspective,

she has lost strength in her right arm since the accident.   The claimant continued, regarding the

afore:

     And I asked Dr. Angel concerning my shoulder, why was I
having so much problem.  I didn’t have none in this one.  He said
that he waited too long.  And I was still trying to use it. (T. 26).

Regarding her blood pressure issue, the claimant testified that it was present before she had
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surgery.  As far as her use of medication for the blood pressure, the claimant’s testimony reflects:

     I just started, because Dr. Angel had told me even the day I had
surgery, my blood pressure was like one eighty something over
ninety something, and they had to give me something to get the
blood pressure down to even give the surgery. (T. 27).

The claimant continues to take blood pressure medicine.  

The claimant’s testimony reflects that all of her jobs in the food service industry required

her to do the physical activities of lifting, bending, and stooping:

     Yes.  Because you’re climbing up and down a ladder or the pots
is hanging over your - - if you’ve been in a hospital or nurses home
or something, the pots is on top.  You have to hang them on top,
and they big pots.  And they not little pots.  They great big pots. 
The, you got big pans, what you have to cook stuff in, you’ve go to
carry that.  Then, I used a meat cutter. (T. 27). 

The claimant testified regarding her frustrations:

     I’m not going lie to you.  No.  Sometimes I get upset because I
can’t do what I used to do. (T. 28).

During cross-examination the claimant testified regarding the impact that the September

14, 2009, compensable has had on her health:

     I have aged since the wreck, because I used to could play
softball, and aerobics and all that, and boot camp.  I can’t do it
now.  So, I’ve gained my weight back. (T. 29).

The claimant maintains that she has a high tolerance for pain.  The claimant asserts that her

lumbar pain is a part of the pain she experiences in her leg, and denies that it is limited to her low

back:

     It’s not the  - - it’s not.  It’s my leg, my shoulder, and my - - the
only way my back really bothers me, if I walk too much or I lift - -
try to bend or stand all the time.
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     That’s why I let him give me the pain pills.  I stopped the pain
pills, Hydrocodone. (T.32).

The claimant testified that she did not see Dr. Ricca after April 5, 2010, because he

wanted her to see another doctor, Dr. Greaser.  The claimant acknowledged that she did not

request to see Dr. Ricca after the April 5, 2010, visit.  

The claimant disputes that the surgery performed in connection with the treatment of her

right shoulder injury growing out of the September 14, 2009, accident was similar to the rotator

cuff repair surgery she underwent on her left shoulder in 2006.  The claimant noted that she

returned to work after six weeks following the 2006 left shoulder surgery.  

The testimony of the claimant reflects that she and her husband separated on March 15,

2008, and lived apart.  The divorce decree was entered on November 2, 2010.  As for whether

she did her own cleaning, cooking, and dressing during the time she lived alone following her

separation from her husband, the claimant offered:

     I was doing my own cleaning and dressing.  Yes, until I had the
surgery, my daughter had to help do it. (T. 41).

The claimant clarified the entry in the April 5, 2010, office note of Dr. Ricca regarding her

walking on a daily basis at home:

     Well, my daughter - - I don’t do no walking but in my house. 
As far as just getting out on the street walking, I haven’t been
doing. 
(T. 41).

The claimant testified that she has not received a workers’ compensation indemnity benefit

check since February 2012.  The testimony of the claimant reflects that her only income source is

$67.00, in monthly Social Security disability payments.  The claimant’s testimony reflects that her
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granddaughter, who attends school, resides in the residence with her.  The claimant testified that

while her granddaughter also works, she does not contribute any income to the household nor

does she pay any bills.  The claimant noted that she does on occasions receive assistance from her

son:

     Well, if I don’t have any money when y’all don’t send my
money, my son pays my bill in Newport.  I’ll get money from him
until I get a check from y’all.  Then, I pay him back. (T. 43).

The claimant was questioned about whether she has applied for a food service job since

being released by Dr. Angel on December 7, 2011, in connection with her compensable right

shoulder injury:

     Why should I do it, and I got on Social Security?  See, I was
going - - I could draw my social security at the age of sixty-two,
but I was planning on working until I’m full retirement at sixty-six,
but the accident happened.  Nobody will hire you. (T. 48).

The testimony of the claimant reflects that when she started working for respondent-employer #1,

during the summers she also worked part-time in the nursing home.  In response to whether she

has applied for work in a nursing home since the December 7, 2011, release by Dr. Angel relative

to her compensable right shoulder injury, the claimant testified:

     No, if I was able to work, Mr. Sikes, [sic], I could get
unemployment.  I have unemployment, because I hadn’t used my
benefits since 2009 when school was out. (T. 48).

The claimant testified regarding her perception of the manner in which she was treated by

respondents #1 following the September 14, 2009, compensable accident:

     Because the way they treat their employees, because when I had
my accident, they - - Ms. Carolyn Crosby, and that should be in
your record, was the one that issued me that van, and when Mr.
Willhite put in for workman comp, they told me that I wasn’t on my
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work site.  Then, the lady, Ms. Carolyn Crosby, who’s supposed to
have been - - came until the end when we met over in Mr. Willhite’s
office, it was just me, you, and my daughter and Carolyn Crosby - -
didn’t nobody show up for you, and you told me that you had been
trying to get hold of CDI, and they wasn’t answering your call. 
That was said, and it’s recorded, because we had a recorder there. 
That’s what you said; so, it look like to me, they wasn’t doing you
no good if you couldn’t get the information.

     And we tried to see even if that van that she had issued to me to
drive from Jonesboro to Truman to transport food, they should of
had some insurance, but when the wreck cam, and the state trooper
looked in the glove box, there was no insurance paper in that old
van. 
(T. 49-50). 

The claimant testified regarding her job performance in the employment prior to the September

14, 2009, compensable motor vehicle accident:

     No.  If you go back and look at my works history, I was on
time.  I never did miss, and when CDI wanted they meetings, and
dinner meetings, I did the cooking.  I worked out of Truman to
Marked Tree, transferred food from Marked Tree to Jonesboro. 
That’s - - you can get my work history.  It speaks for me. (T. 50).

The testimony of the claimant reflects that while she initially harbored animosity toward

respondent-employer following her compensable accident and injuries, she no longer does,

explaining:

     At the time when I had my wreck, yes, but, you know I learned
to forgive.  I’m saved, just like I told you before.  I don’t have no
animosity toward them.  I just don’t like the way they treat their
employees. (T. 51).

The claimant did not undergo surgery in connection with the back injury from the

September 14, 2009, motor vehicle accident.  The claimant wears a brace to address her back

injury.  The claimant acknowledged that she wanted to return to work following the compensable
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motor vehicle accident.  Regarding the afore, the claimant explained:

     I did, but I thought my shoulder, after the surgery, was going to
come out like this one.  I got a deeper cut.  I don’t have - - you
can’t even see the pin mark.  I showed it to my lawyer, Mr.
Willhite.  They gave me a worser cut, and I asked they why I had so
much problem with my right one, then that’s when he said, “You
waited too long.” 
(T. 53).

The claimant acknowledged that she has not registered with Workforce Arkansas Job Seeking

Services, nor has she conducted an independent job search or applied for help at Arkansas

Rehabilitation Services since being released by Dr. Angel on December 7, 2011.

The testimony of the claimant reflects that following the September 14, 2009,

compensable motor vehicle accident she was fired by respondent-employer on December 14 or

16, 2009.  The claimant has not been contacted by respondent-employer since the termination of

her employment or her December 7, 2011, release by Dr. Angel.  

Responsive to the April 5, 2010, office note of Dr. Ricca in which he relayed his belief that

the claimant spinal cord was percussed at the time of the fracture causing some cord injury which

is responsible for her present interior left lower extremity symptoms, the claimant described her

left leg complaints:

     Numbness.  I have no feeling, just like pins sticking from here all
the way down. (T. 57).

The claimant identified activities that seem to make the symptoms worse:

     When I lay down on it or try to - - if I walk from - - sometimes
from the room there it hurt so bad, I take Aleeves [sic] every day. 
(T. 57-58).

Dr. Ricca also recommended in the April 5, 2010, office note that should the claimant’s anterior
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left lower extremity pain persist she should see a pain physician for consideration of a spinal cord

stimulator.  The testimony of the claimant reflects that Dr. Ricca identified Dr. Greaser as the pain

management physician.  The claimant has not been seen by Dr. Greaser, testifying:

     No, because Dr. Ricca tried to get me to go, but what he was
talking about, this doctor wanted to put a rod through my back, and
it’s on that - - it’s on you alls’ court order the last time.  

     I would try not to put no pins and cords in my back.  I’m
dealing with it. (T. 58).

Dr. Ricca released the claimant to light duty work permanently. (CX #1, p. 39).  The

claimant denies ever being offered light duty work in her life.  The claimant continued:

     No.  Even when I worked for CDI when I hurt my knee taking
groceries, and hit the big old mixer that sits in the center of the
floor.  I had a cast that I had to - - they - - and I had to stay off for
six - - for six weeks just for that, because they didn’t have light
duty. (T. 58-59). 

The claimant denies that her approval for Social Security disability served as an impediment to her

returning to work, and asserts that if she was physically able to work now she would want to

return to work in the food service field.  In identifying why she is presently physically unable to

return to work in the food service field, the claimant testified:

     I can’t do all those lifting those big pots, and those big Number
10 cans.  Getting on those shelves, getting stuff down, because all -
- if you go into a kitchen, your food is on the shelf.  You have to
have a step ladder to go up and down to get that stuff, and I ain’t
talking about just getting one can.  When I worked for the Center,
you had to get six cans. (T. 59). 

The claimant also cited the need to stand on your feet constantly in the food service industry, in

addition to the lift, bending and stooping as obstacles to her returning to work in that field.  The

claimant maintains that if she physically could, she would go back to work.
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The testimony of the claimant reflects that she last received an indemnity check from

respondents #1 on February 20, 2012 in the amount of $315.00.  The check was issued on

February 14, 2012, for the payment period February 7, 2012 through February 20, 2012.  The

claimant’s testimony reflects that the amount of medical payments made by her health carrier for

treatment in connection with her compensable injury and for which she seeks reimbursement is

approximately $1,500.00.  The claimant testified regarding the afore:

     Yeah, because I called United Health Insurance, and workman
comp, you know, they paid it up until I was approved for workman
comp, and they say they still owe them money, and I told them to
send it to Mr. Willhite. (T. 63). 

The claimant testified that she has receipts for out-of-pocket expenses that she incurred in

receiving treatment in connection with her compensable injury and for which she seeks

reimbursement from respondents #1.  The claimant maintains that she has requested the

reimbursement, however has not received it:

     I asked them back in June of last year at the Court of
Commission that told them to reimburse me the same Order that
you had said. 

     And they never had, and I’ve sent Mr. Willhite - - I had to send
him three times. 

     For the co-pay of money that I paid out of my pocket was a
hundred and sixty dollars, ($160.00). (T. 64). 

The claimant further testified regarding mileage for which she has not been paid:

     I hadn’t estimated it, but it was a hundred, (100), for the visit. 
One, two, three, four, five, six, seven, eight.  This is to the surgical
hospital, because I had to get somebody to take me. 

     And it was a hundred ninety - - total miles was a hundred and
ninety-three point two, (193.2).
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     That’s for my physical therapy, and then, from Dr. Angel it was
- - I went one, two, three, four, five, six, seven times, and the round
trip - - well, the total amount was one thousand one hundred fifteen
and twenty-four miles. (T. 65).

The claimant maintains that the documentation regarding the mileage has been forwarded to

respondents #1 three (3) separate times.  

The claimant asserts that as a result of the symptoms that she experiences from the injuries

sustained in the September 14, 2009, compensable motor vehicle accident, including her right

shoulder, low back and left leg, she is not aware of any job that she can perform.  The claimant’s

testimony reflects, regarding the afore:

     Not that I know of.  Not the type of work that I - - you know,
I’ve done, because it’s - - most of it’s lifting, and if you go to a
factory, it’s standing.

*          *          *

     And see, like if you go into anything in a nursing home, it’s
either housekeeping, like, mopping and stuff.  I can’t do that.  I
can’t even mop at home. 

     My son has to do it.

     And then, if you go into a CNA, you got to lift patients and
bathe them and get them in and out of the tub, and I have to have
people to help me - - in and out of the tub. (T. 65-66).

         After a thorough consideration of all of the evidence in this record, to include the testimony

of the witness, review of the medical reports and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. The employment relationship existed at all times pertinent, to include September 

14, 2009, when the claimant compensable injuries to her back and right shoulder during which

time she earned an average weekly wage of $358.00, generating weekly compensation benefit

rates of $239.00/$179.00, for total/permanent partial disability.

3. The claimant reached maximum medical improvement on December 7, 2011, 

with residual anatomical impairments as a result of the September 14, 2009, compensable injuries

of 13% and 1% to the body as a result of the compensable back and right shoulder injuries

respectively.   

4. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect her future earning capacity are considered along with her permanent

restrictions to light duty work, the evidence preponderated that the claimant has been rendered

permanently and totally disabled within the preview of the Arkansas Workers’ Compensation

statutes.

5. Respondents #1 were previously heretofore ordered and directed to pay all 

reasonable hospital and medical expenses arising out of the September 14, 2009, right shoulder

injury of the claimant, specifically, and generally to pay all reasonable necessary and related

medical, nursing, hospital and other apparatus expenses growing out of and in connection with the

treatment of the claimant’ s compensable right shoulder injury, to include medical related travel,

pursuant to Ark. Code Ann. §11-9-508.

6. Respondents #1 have failed to comply with the prior ruling and Order of the 

Commission regarding the payment of medical benefits, to include mileage, in connection with the

treatment of the claimant’s compensable right shoulder injury with said failure being willful and
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intentional. Pursuant to Ark. Code Ann. §11-9-802 (e), a thirty-six (36%) percent penalty is

herein assessed on the incurred unpaid mileage, medical bills, and out-of-pocket expenses, payable

to the claimant.  Further respondents #1 are in contempt of the prior Order of the Commission,

and pursuant to  Ark Code Ann. §11-9-706, are herein assessed a fine of $5,000.00, payable to

the Arkansas Workers’ Compensation Commission. 

7. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injuries of September 14, 2009.

8. Respondents #1 have controverted the claimant’s entitlement to permanent 

disability benefits in excess of the claimant’s anatomical impairment, to include permanent total

disability benefits.

CONCLUSIONS

The compensability of the injuries growing out of the September 14, 2009, motor vehicle 

accident of the claimant is not disputed at this juncture.  Previously the compensability of the

claimant’s right shoulder injury was disputed.  As a results of the afore a prior hearing was

conducted and workers’ compensation benefits were awarded.  The claimant maintains that she

remains entitled to reimbursements for sums previously expended in connection with the right

shoulder injury which were ordered paid in the prior ruling.  Further, the claimant asserts that she

has been rendered permanently and totally disabled as a result of the compensable injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Permanent Total Disability



17

Permanent total disability means inability, because of a compensable injury or an 

occupational disease, to earn any meaningful wages in the same or other employment. Ark. Code

Ann. §11-9-519 (e)(1) (Repl. 2002).  The claimant has the burden of proving that she is unable to

earn meaningful wages. Ark. Code Ann. §11-9-519(e)(2).  Factors relevant to whether a claimant

is unable to earn any meaningful wages include medical evidence, age, education, experience and

other circumstances reasonably related to the claimant’s earning power.  Rutherford v. Mid-Delta

Community Services, Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).

In the present matter, the claimant is a 1966 high school graduate with a consistent work

history.  With a date of birth of May 23, 1948, the claimant commenced her employment history

at the age of sixteen.  With the exception of an approximately thirteen (13) year period of

employment in a factory setting, Victor Metal in Newport, from 1976 until 1989, the claimant has

worked in the food service industry the majority of work history.

The physical demands of the claimant’s job duties in the employment of respondent-

employer are detailed in her testimony before the Commission and not disputed.  In addition to

preparing meals, the claimant was required to transport, via a respondent-furnished van, food and

supplies from Jonesboro to Trumann. The claimant also transported the food that she had

prepared at the center in Trumann to the class rooms to serve the student.  The claimant was also

responsible for washing the dishes, pots and pans used in the cook, transporting, and serving of

the food.  Physical demands entailed in the claimant’s regular performance of her job duties

included substantial standing, lifting, bending, stooping and climbing.  The afore also entailed

frequent overhead activities of retrieving supplies and food stuff.

The claimant sustained injuries to her low back, left leg, and right shoulder in the
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September 14, 2009, motor vehicle accident.  The afore resulted in a 13% permanent physical

impairment to the body as a whole relative to the claimant’s back and 1% permanent physical

impairment to the body as a whole with respect to the right shoulder.  The claimant reached the

end of her healing period on December 7, 2011.  The claimant was treated by Dr. Gregory Ricca,

a neurosurgeon, in connection with her lumbar spine injury from the September 14, 2009,

compensable van accident.       

The claimant’s injuries from the compensable September 14, 2009, motor vehicle accident

were diagnosed by Dr. Ricca as thoracic fracture, right shoulder pain, and burst fracture of the

T12 with some canal compromise.  Further, Dr. Ricca attributed the claimant’s problem with

anterior left lower extremity neuropathic pain to her spinal cord being percussed at the time of the

fracture causing some cord injury.  In addition to recommending that the claimant see a pain

physician for consideration of a spinal cord stimulator, the medical in the record reflects the

assessment of Dr. Ricca regarding the claimant’s work prospects:

With regards to work, Ms Jones said she was fired.  With regards
to her T12 burst fracture, she may now engage in light duty work. I
do not think she should ever engage in heavy manual labor and may
not be able to engage in moderated duty work.  Only time will tell. 
She may need an FCE if more specific information with regards to
her work ability is needed.  My comments regarding work ability do
not include her right shoulder pain. (CX #1, p. 38).

Dr. Ricca placed restrictions/limitations on the claimant employment to that of light duty work

permanently. (CX #1, p. 39).

The claimant treated with Dr. Jeffery Angel, a Batesville orthopedic surgeon, for the right

shoulder injury for the September 14, 2009, compensable motor vehicle accident.  As noted

above, the restrictions imposed on the claimant’s work activities by Dr. Ricca did not include
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consideration to the claimant’s compensable right shoulder injury.  The claimant underwent an

arthroscopic decompression, distal clavicle resection and a rotator cuff repair of her right shoulder

under the care of Dr. Angel on August 11, 2011.  When seen in follow-up on November 9, 2011,

by Dr. Angel, restrictions placed on the claimant’s activities include no lifting overhead, and no

lifting over 10 pounds on the right.  When fully released by Dr. Angel following a December 7,

2011, visit, the restrictions were continued. 

The claimant is released to permanent light duty work by her treating neurosurgeon, with

a recommendation for pain management physician to address and treat her residual problem with

anterior left lower extremity neuropathic pain.  The claimant treating orthopedic surgeon released

the claimant with restrictions of no overhead lifting and no lifting over 10 pounds on the right. 

The record clearly reflects a medical basis for the claimant’s left lower extremity complaints,

which limits the duration of her standing, climbing, and walking.  Further, the claimant suffered a

burst fracture at T12, accounting for a prohibition against heavy manual labor or moderate labor

jobs.  The claimant’s right shoulder injury prevents overhead lifting, or lifting greater than 10

pounds on the right side.

The claimant’s employment history has consisted of only factory work or work in the food

service industry.  The evidence preponderates, with a permanent light duty work restriction, as

well as restriction against overhead lifting, and lifting weight no greater then ten pounds on the

right side, with the claimant being right handed, that the claimant is unable to earn any meaningful

wages in the same or other employment because of the compensable injury.  The claimant is sixty-

four years old and graduated high school in 1966.  The claimant work history has consisted of

moderate to heavy manual labor jobs.  
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Respondents #1 terminated the claimant’s employment, and have neither offered job

placement assistance, a functional capacity evaluation, or vocational rehabilitation.  Respondents

#1 ultimately accepted as compensable the injury to the claimant’s spine as well as the medical

treatment in connection same that was provided by Dr. Ricca. Correspondingly, respondents #1

were fully aware of the assessment of the claimant’s anatomical impairment as well as the

restriction to permanent light duty work imposed by Dr. Ricca.  Likewise, following the prior

hearing, respondents #1 were privy to the restrictions assessed the claimant by Dr. Angel with

respect to the compensable right shoulder injury.  

When the claimant’s age, education, work experience, permanent restrictions and

limitations are considered the evidence preponderated that the claimant has been rendered

permanently and totally disabled from earning any meaningful wages in the same or other

employment because of the September 14, 2009, compensable injuries.  Respondents #1 have

controverted the claimant’s entitlement to permanent disability benefits in excess of her

anatomical impairment.

Unpaid Medical Benefits/Bills  and Reimbursements 

As noted above, on September 10, 2010, prior hearing was conducted in this claim on the

compensability of the claimant’s right shoulder injury.  The record of the prior hearing is

incorporated in the present matter as well as the rulings therefrom.  In the prior hearing the

claimant testified regarding the manner in which she obtained treatment for her right shoulder

complaint, to include filing it with her health care carrier, as well as out of pocket expenses.  The

claimant, who resided in Jonesboro, treated with Dr. Jeffery Angel, a orthopedic surgeon, in

Batesville, Arkansas.
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On November 29, 2010, an opinion was filed finding the claimant’s right shoulder injury

compensable and awarding medical benefits, to include medical related mileage, in connection

with the treatment of the compensable right shoulder injury.  Following an appeal of the

administrative law judge ruling by the respondents, on April 22, 2011, Full Commission filed an

Opinion which affirmed and adopted the prior ruling.  The April 22, 2011, Full Commission

Opinion was not appealed.

Ark. Code Ann. §11-9-802 (e), Installments, provides in pertinent part:

     In the event that the commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be up to thirty-six
percent (36%) payable to the claimant. 

As noted above, the prior hearing record disclosed the identity of the claimant’s health care carrier

that had paid medical bills in connection with the treatment of her compensable right shoulder

injury.  Further, the claimant relayed that she had incurred out of pocket expenses in connection

with the treatment of her compensable right shoulder injury.  The respondents were specifically

directed and ordered to pay all reasonably necessary and related medical expenses arising out of

and in connection with the treatment of the claimant’s compensable right shoulder injury, to

include medical related milage/travel.  

The credible evidence presented during the course of the present hearing reflects that

medical bills and milage request as well as request for reimbursement have been submitted to

respondents on multiple occasions, and remained unpaid at the time of the hearing.  The failure of

respondents #1 to pay the enumerated benefits, to include medical mileage and out-of-pocket

reimbursement to the claimant, constitutes willful and intentional conduct.  The ruling by the

Commission was delivered on April 22, 2011.  As of the date of the present hearing, April 6,
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2012, nearly a year later, respondents #1 had not paid the medical benefits as ordered.  At some

point, a delay ceased to be inadvertence and is rendered deliberate.  The evidence preponderates

that the failure of respondents #1 to pay medical benefits as previously ordered by the Arkansas

Workers’ Compensation Commission is wilful and intentional.  Pursuant to Ark. Code Ann. §11-

9-802 (e) a thirty-six percent (36%) penalty is herein assessed and payable to the claimant.

Ark. Code Ann. §11-9-706, Conduct of proceedings – Contempt, provided, in pertinent

part:

(b)     If any person or party in proceedings before the commission
disobeys or resist any lawful order or process, or .     .     .   ,or
refuses to comply with any final order of an administrative law
judge or the commission,   .    .    ., then that person or party, at the
discretion of the administrative law judge or the commission, may
be found to be in contemp of the commission and may be subject to
a fine not to exceed ten thousand dollars ($10,000).

As noted above, following a September 3, 2010, hearing on the compensability of the claimant’s

right shoulder injury, an Opinion was filed November 29, 2010, finding compensability and

awarding and ordering the payment of medical benefits to and on behalf of the claimant.  The

November 29, 2010, ruling was appealed to the Full Commission.  On April 22, 2011, the Full

Commission filed an Opinion affirming and adopting the prior ruling to the administrative law

judge.  The prior awards and orders have become final.  

The credible evidence in the record reflects that as of the date of the present hearing, April

6, 2012, respondents #1 had failed to comply with the final Order of the Commission with respect

to the payment of reasonably necessary and related medical benefits, to include medical

mileage/travel, in connection with the treatment of the claimant’s compensable right shoulder

injury.  The failure of respondents #1 to comply with the prior final order of the Commission has
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subjected the claimant to frustration, and has the potential of an appearance of ineffectiveness

with respect to the enforcement powers of the Arkansas Workers’ Compensation.  Respondents

#1 are in contempt of the prior final Order of the Arkansas Workers’ Compensation Commission,

and are herein fined five thousands dollars ($5,000.00) payable to the Arkansas Workers’

Compensation Commission.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent total 

disability benefits at the weekly compensation benefit rate of $229.00, as a result of the claimant

compensable injuries of September 14, 2009, commencing with the end of her healing period,

December 7, 2011.  Respondents #1 may claim credit for sums heretofore paid toward the afore

obligation.  Said sums accrued shall be paid in lump without discount.

Respondents #1 are further ordered and directed to pay a thirty-six percent (36%)penalty

on the incurred unpaid previously ordered reasonably necessary and related medical benefits, to

include medical related mileage, still in existence as of the April 6, 2012, hearing, pursuant to Ark.

Code Ann. §11-9-802 (2).

Respondent #1 is further ordered and directed to pay a fine in the amount of five

thousands dollars ($5,000.00), for contempt of the prior final order of the Arkansas Workers’

Compensation Commission, pursuant to Ark. Code Ann. §11-9-706, payable to the Arkansas

Workers’ Compensation Commission.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

Respondents #1 are herein ordered and directed to pay all reasonably necessary and
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related medical, nursing, hospital, and other apparatus expenses growing out of and in connection

with the treatment of the claimant’s September 14, 2009, compensable injuries.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.        

   IT IS SO ORDERED.

   ____________________________________________
   ANDREW L. BLOOD
   ADMINISTRATIVE LAW JUDGE


