
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F806622

SUSAN NOBLE, Employee  CLAIMANT

REGENCY HOSPITAL OF NW ARKANSAS, Employer  RESPONDENT #1

ZURICH AMERICAN INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED NOVEMBER 14, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MICHAEL C. STILES, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas, although
not appearing at hearing.

STATEMENT OF THE CASE

On October 24, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 15, 2011, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to her right shoulder and lumbar

spine on April 4, 2008.
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4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $522.00 for total disability benefits and $392.00 for permanent partial

disability benefits.

5.   Respondent #1 has accepted and is paying permanent partial disability based

on a 7% rating to the body as a whole for claimant’s shoulder and a 13% rating to the body

as a whole for her lumbar spine.

6.   Claimant reached maximum medical improvement on February 4, 2010.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Permanent total disability benefits.

2.   Reimbursement of prescription medical.

3.   Attorney fee.

At the time of the hearing the parties indicated that the issue of prescription

reimbursement had been resolved.  Therefore, the only issue remaining is claimant’s

entitlement to permanent total disability benefits and a corresponding attorney fee.

The claimant contends that as a result of her compensable injury she is permanently

totally disabled and that her attorney is entitled to a controverted attorney fee on all

additional benefits awarded above the accepted anatomical ratings.

Respondent #1 contends that all benefits to which claimant is entitled have been

paid or are being paid at the present time and have not been controverted.  Respondent

#1 contends claimant is limited to the anatomical impairment ratings assigned by Drs.

Coker and Blankenship.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and
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other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 15, 2011, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is permanently totally disabled as a result of her compensable injury.

3.   Respondent #1 has controverted claimant’s entitlement to permanent total

disability benefits.

FACTUAL BACKGROUND

The claimant is a 59-year-old woman who worked for the respondent as an LPN.

The respondent is a specialty hospital, providing long-term ICU care.  Claimant’s job duties

with respondent required her to take care of patients, pass medication, provide diabetic

and wound care, and move patients.

The claimant suffered an admittedly compensable injury to her right shoulder and

lumbar spine on April 4, 2008.  This injury occurred while claimant was helping move an

obese patient from one bed to another.  

For claimant’s right shoulder injury she was primarily treated by Dr. Coker who

performed surgery to repair a torn rotator cuff on July 8, 2008.  Dr. Coker eventually

released claimant with an impairment rating in an amount equal to 7% to the body as a

whole which was accepted and paid by respondent #1. 

Claimant’s primarily treating physician for her lumbar spine injury has been Dr.
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Blankenship.  Dr. Blankenship performed two surgical procedures on claimant’s lumbar

spine and after the second surgical procedure she still complained of back and leg pain.

As a result, Dr. Blankenship referred claimant to the Brooks Pain Clinic for pain

management.  Dr. Blankenship also assigned claimant a permanent physical impairment

rating in an amount equal to 13% to the body as a whole as a result of her lumbar spine

injury.  

Claimant has filed this claim contending that she is permanently totally disabled as

a result of the April 4, 2008 compensable injury.

ADJUDICATION

Claimant contends that she is permanently totally disabled as a result of her

compensable injury.  Permanent total disability is defined as the inability because of a

compensable injury to earn any meaningful wages in the same or other employment.

A.C.A. §11-9-519(e)(1).  Furthermore, claimant has the burden of proving by a

preponderance of the evidence that she is unable to earn any meaningful wage in the

same or other employment.  A.C.A. §11-9-519(e)(2).  In determining whether claimant has

met her burden of proof the Commission may take into account various factors.  These

include the percentage of permanent physical impairment, the claimant’s age, education,

work experience, and any other matters reasonably expected to affect her future earning

capacity.  A.C.A. §11-9-522(b)(1).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is permanently totally disabled.  

As previously noted, the claimant is 59 years old and she worked for the respondent

as an LPN.  Claimant testified that she quit school in the ninth grade before returning to

school and graduating in 1991.  Claimant attended a truck driving school in 1998 and
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completed her LPN schooling in 2002.  Since that time claimant has primarily worked in

the nursing field for various agencies before becoming employed by the respondent.

Claimant’s prior jobs have included work cleaning apartments, maintenance, helping her

ex-husband operate a cosmetology school for 10 years, working as a truck driver, and

working as a receptionist.  Based upon these prior jobs and education degrees it is clear

that claimant does have some transferrable job skills.  This was the finding of Tanya Owen,

a vocational rehabilitation specialist who interviewed the claimant and performed a

vocational evaluation.   It was the opinion of Owen that claimant had transferrable job skills

at sedentary levels; particularly as a receptionist.  

However, in this particular case, the fact that claimant has some transferrable job

skills is outweighed by the physical limitations imposed upon her as a result of her

compensable injury.  As previously noted, claimant was assigned a permanent physical

impairment rating in an amount equal to 7% to the body as a whole for her right shoulder

injury and 13% to the body as a whole for her lumbar spine injury.  This equals a total body

impairment rating in an amount equal to 20%.  More significantly, Dr. Blankenship has

placed significant work restrictions on the claimant’s ability to return to work.  Dr.

Blankenship completed a form indicating that claimant’s symptoms included low back pain,

leg pain, and leg weakness.  He noted that claimant cannot walk more than one city block

and that some days she can walk less than one.  He noted that she could sit or stand for

20 minutes at a time and that in an eight-hour working day she could sit or stand/walk

about two hours.  He noted that claimant would need a job that permitted shifting positions

at will from standing, sitting, or walking.  He indicated that claimant would have to be able

to walk every 30 minutes for five to ten minutes during an eight-hour work day.  He also

noted that claimant would need unscheduled breaks during the day lasting 10 to 15

minutes.  Dr. Blankenship also assigned lifting restrictions which were basically sedentary

in nature.
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In addition to writing an evaluation report, Owen also testified by deposition.  Owen

indicated that the work restrictions placed upon the claimant by Dr. Blankenship were

sedentary in nature with regard to strength-related limitations.  However, Owen also noted

that Dr. Blankenship provided non-strength related limitations that would significantly affect

her ability to return to work.  These included the ability to take unscheduled breaks during

the day and shift positions from standing, sitting, or walking at will.  With regard to these

limitations imposed by Dr. Blankenship, Owen was of the opinion that if those limitations

were valid claimant would not be able to return to the competitive job market.

Q. Within the confines of what Dr. Blankenship has
said, do you have an opinion as to whether she is able
to perform the receptionist job at the present time?

A. She would not be able to.

Q. And why not?

A. Well, he gives her what I call non-strength related
limitations, so you need to take a break, you need to - -
I think he said she needs to be able to lie down, walk
around, be away from the work station, those things that
aren’t going to be quantified in the Dictionary of Occupa-
tion Titles as meeting a certain strength category.  However,
if you have somebody who is coming into work and they
can work and then they need to take a break and walk
around and then they can come back to work, they are
just not going to be what we would say competitively
productive.  So they are just not going to spend enough
of their day working to maintain 40 hours a week.

Q.  Does his restriction that requires at-will sitting,
standing or walking, does that significantly limit that
competitive job availability?

A. The sitting and standing doesn’t, but the walking
does, yes.

Q. Does the same provide for unscheduled breaks
or does that have the same effect?

A. It would have the same effect.  Typically, what we
consider routine breaks, a brief morning break, a midday
break, a brief afternoon break.  Typically, that’s what’s
allowed.  The more skilled of a worker you are, the more
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flexibility you have, such in my job I can take bathroom
breaks as I need to.  However, you still have to have an
employer who is going to allow you to take breaks.  I
think he says 5 to 10 minutes.  That’s a lot of unscheduled
breaks.  So my concern with this document, as a whole,
is how much time is she going to be productive in an
eight-hour day.

Q. Given Dr. Blankenship’s restrictions, do you have
an opinion as to whether the claimant is employable at
the present time in a competitive labor market at even 
a part-time basis?

A. Well, the part-time thing - - part-time work is still
going to apply, so she’s still going to need breaks.  The
sitting and standing is not a problem.  You can do that.
She’s still going to need breaks and she’s still going to
have what he says is absenteeism at three days a
month.  That’s just a lot of non-productive time.

Q. And does that allow itself to competitive employ-
ment?

A. Not usually, no.

Thus, while claimant would normally have transferrable skills which would allow her

to perform receptionist-type work at a sedentary level, the additional restrictions placed

upon her by Dr. Blankenship would prohibit her from performing even that type of work

according to Owen.  

I find that the opinion of Dr. Blankenship with respect to claimant’s physical

limitations is credible and entitled to great weight.  Dr. Blankenship has been claimant’s

primarily treating physician throughout this period of time and is familiar with her physical

condition and her limitations.  Based upon those physical limitations imposed by Dr.

Blankenship, I find that claimant is permanently totally disabled as a result of her

compensable injury.  As testified to by Owen, these physical limitations effectively do not

allow claimant to participate in competitive employment.  Accordingly, I find that claimant

has met her burden of proving by a preponderance of the evidence that she is permanently

totally disabled.
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AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is permanently totally disabled as a result of her compensable injury.  Respondent #1

has controverted claimant’s entitlement to permanent total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $428.10.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


