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OPINION AND ORDER

This case comes on for review following a remand from the Full Commission in an

opinion filed January 9, 2012.  

The claimant is currently a 38-year-old man who began working for the respondent

at its Van Buren facility shortly after high school graduation.  Claimant eventually

requested a transfer to respondent’s Fort Smith facility where he was working on February

22, 2010.

Claimant had a history of prior back problems in 1998 which resulted in surgery to

repair a herniated disc at the L4-5 level by Dr.  Queeney on May 5, 1998.  Claimant was

released by Dr. Queeney on December 21, 1998 with an 8% impairment rating and a

restriction of working only eight hours per day.

Claimant had additional back problems in 2004 and he was again evaluated by Dr.

Queeney.  Claimant underwent an MRI scan and a CT scan which revealed a herniated

disc at the L2-3 level and a disc bulge at the L3-4 level.  Although surgery was discussed,

Dr. Queeney did not recommend surgery.

Claimant suffered an admittedly compensable injury to his low back while working
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for respondent on February 22, 2010 when he slipped and fell.  After some initial medical

treatment from Dr. Holder who ordered an MRI scan, claimant was evaluated by Dr.

Standefer, neurosurgeon.  An MRI scan of the claimant’s lumbar spine revealed a bulge

at the L3-4 and L4-5 levels.  Although surgery was discussed, claimant was primarily

treated conservatively with medication and lumbar steroid injections.  Dr. Standefer also

indicated that claimant should pursue a walking program, exercise program, and weight

reduction.  In a report dated October 25, 2010, Dr. Standefer indicated that no surgical

treatment was recommended and he released claimant to return on an as-needed basis.

In a subsequent report dated December 13, 2010, Dr. Standefer indicated that as a result

of claimant’s prior surgery in 1998 he would have been entitled to an impairment rating in

an amount equal to 10% to the body as a whole and that for his current problem of a

protrusion at the L3-4 level he would be entitled to an additional impairment rating of 1%

to the body as a whole.  Dr. Standefer also confirmed that claimant had reached maximum

medical improvement as of October 25, 2010.

Claimant filed a claim contending that he was entitled to permanent partial disability

benefits including an impairment rating and wage loss as a result of his compensable

injury.  In an opinion filed July 14, 2011, I found that claimant had failed to prove by a

preponderance of the evidence that he was entitled to any permanent partial disability

benefits as a result of his compensable injury.  This was based on a finding that claimant

had failed to prove that he suffered any permanent impairment as a result of his

compensable injury.  Claimant appealed that decision to the Full Commission which in an

opinion filed January 9, 2012, found that claimant had sustained a 1% anatomical

impairment as a result of his February 22, 2010 compensable injury.  The Commission

then remanded the case for a determination of whether claimant was entitled to wage loss

disability benefits exceeding the 1% anatomical impairment.

Claimant contends that he is entitled to permanent partial disability benefits based
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upon a loss in wage earning capacity as a result of his compensable injury.  The

respondent contends that claimant is barred from receiving benefits for wage loss pursuant

to the provisions of A.C.A. §11-9-522(b)(2) and (c)(2).  These provisions state:

(b)(2) However, so long as an employee, subsequent to
his or her injury, has returned to work, has obtained
other employment, or has a bona fide and reasonably
obtainable offer to be employed at wages equal to or
greater than his or her average weekly wage at the 
time of the accident, he or she shall not be entitled
to permanent partial disability benefits in excess of 
the percentage of permanent physical impairment
established by a preponderance of the medical testi-
mony and evidence.

* * *

(c)(2) Included in the stated intent of this section is to
enable an employer to reduce or diminish payment of
benefits for functional disability, disability in excess of
permanent physical impairment, which, in fact, no
longer exists, or exists because of discharge for mis-
conduct in connection with the work, or because the
employee left his or her work voluntarily and without
good cause connected with the work.

The claimant in this case worked in respondent’s quality control department as it

related to food safety.  Claimant was responsible for monitoring machines, floors, and the

ceiling to make sure they were clean.  Claimant testified that if something was unclean he

would call for other employees to clean the equipment or floor.  Claimant admitted that as

a quality control person he had the authority to shut down a line if there was a food safety

issue.  Claimant’s job duties required him to calibrate scales three times a day.  Claimant

also admitted that part of his job duties required him to walk and stand and use a hand

held computer.

Following claimant’s original injury in 1998 he had a restriction of not working more

than eight hours per day.  The claimant acknowledged that respondent abided by that

1998 restriction.  
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Following the February 22, 2010 injury, the claimant initially had restrictions placed

upon him by Dr. Holder of no lifting more than 20 pounds.  Testifying at the hearing on

behalf of respondent was Glenda Swearengin.  Swearengin has worked for respondent

since September 1986 and has been the human resource manager and safety manager

since January 1993.  Claimant was an employee at her facility.  Swearengin testified that

after claimant’s release with restrictions by Dr. Holder, claimant’s regular job description

was reviewed and it was determined that he could perform all of his job duties except lifting

to calibrate the scales.  Calibrating the scales required lifting a 25 pound weight and

claimant’s weight restriction was 20 pounds.  Swearengin testified that claimant was

informed that when he needed assistance he should contact one of a number of people

to have them assist him with lifting.  Swearengin further testified that the claimant never

came to her and indicated that he was not getting assistance and that if he had she would

have addressed that issue.  Furthermore, I believe it is important to note that claimant did

not testify that he attempted to get help in lifting but was unable to do so.

The claimant was terminated by the respondent on April 7, 2010, for falsification of

records.  Swearengin testified that claimant’s lead, Angel Carranza, reported that boxes

were weighing light and reported that fact to quality control.  This resulted in an

investigation and it was determined that 370 cases of product that were in the blast freezer

had to be taken out and reworked and 75 cases of underweight product had already been

shipped to customers.  Swearengin testified that this reworking took five team members

from two shifts to correct.  Swearengin testified that shipping out product without the

correct weight is a violation of the USDA’s weight policy and could lead to a potential

citation.  Swearengin also testified that as a result of the underweight product shipped to

customers respondent had to reduce the cost of the product which had already been sent.

Swearengin testified that she and the claimant’s supervisor talked to claimant and asked

him if there had been issues with the scales and claimant indicated that he did not know
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anything about it and that the scales had been calibrated as far as he knew.  Claimant’s

supervisor reviewed the paperwork and claimant had indicated that he had calibrated the

scale on the date in question, March 30, 2010.  Swearengin testified that video of the

cooler room was reviewed and claimant had not been anywhere near the scales at the

times he had indicated.  

Swearengin testified that a second meeting occurred with claimant and he was

informed that the video did not show him in the area of the scales at the time he said he

had calibrated them.  Claimant indicated that he had gotten busy and taken someone

else’s word that the scales were properly calibrated.  Swearengin testified that falsifying

documents was a terminable defense and as a result claimant was terminated by the

respondent.

Following claimant’s termination he was referred to Dr. Standefer for additional

medical treatment.  Prior to seeing Dr. Standefer claimant was evaluated by Standefer’s

nurse practitioner, Amberlyn Naples.  Naples indicated that claimant could return to work

but he was to avoid prolonged sitting, standing, bending, and stooping.  In addition,

claimant’s lifting restriction was lowered to 15 pounds.  When claimant was evaluated by

Dr. Standefer on May 11, 2010, Dr. Standefer took claimant off work until claimant’s

situation in terms of pain management could be rectified.  As a result, respondent began

paying claimant temporary total disability benefits.  According to Dr. Standefer’s report, he

and claimant also discussed surgery at that time but claimant indicated that he would

prefer to pursue conservative treatment in the form of injections.  Dr. Standefer’s medical

report of July 2, 2010 indicates that claimant had informed him that the injection was

beneficial and he wanted to pursue another.  

On September 21, 2010, Dr. Standefer indicated that claimant was still having back

and lower extremity pain which he was managing reasonably well on a conservative basis.

He indicated that he advised claimant that long term whether he pursued surgery or not



6Meadows (G004260)

he needed to conduct a walking program, exercise program, and weight reduction.  He

also referred claimant for a physical therapy assessment and an additional MRI scan.

The MRI was performed on claimant’s lumbar spine on October 5, 2010, and in a

report dated October 25, 2010, Dr. Standefer noted that claimant had attended physical

therapy and overall “is functioning reasonably well.”  He again advised claimant to pursue

a daily walking program, exercise program, and focus on weight reduction.  He indicated

that claimant was in the process of applying for disability which he believed was

reasonable.  Dr. Standefer also indicated that no surgical treatment was recommended at

that time and claimant should return on an as needed basis.  He also indicated that

claimant should use caution with lifting and bending in the future.

Finally, in a letter dated December 13, 2010, Dr. Standefer again noted that

claimant was applying for disability which he believed was reasonable and he also

indicated that he did not believe claimant would be able to resume his previous occupation

with respondent.  He furthermore assigned claimant a 1% impairment rating for his most

recent compensable injury.

First, I find that Dr. Standefer’s opinion regarding claimant’s ability to return to work

for respondent is entitled to little weight.  There is no indication from the record that Dr.

Standefer had any knowledge as to claimant’s job duties at respondent or whether they

could be modified.  According to claimant’s testimony he could perform his job standing

and walking and he was also able to sit as needed. 

Q. It’s my understanding that you sat at various times
when you felt like you needed to?

A. Yes.

I believe this is particularly important since the evidence indicates that respondent

had previously modified claimant’s job duties and made help available for him when he

was required to do activities in excess of his lifting restriction.
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I also do not find that Dr. Standefer’s statement regarding claimant’s decision to

apply for disability is credible evidence to prove by a preponderance of the evidence that

claimant is permanently totally disabled from working.  First, it should be noted that

claimant did not contend that he is entitled to permanent total disability benefits, but

instead only contended that he was entitled to permanent partial disability benefits.

Furthermore, my review of the totality of the evidence in this case does not support a

finding that claimant is totally disabled.  The claimant had a prior low back injury in 1998

which resulted in the assignment of an 8% impairment rating by Dr. Queeney (10% by Dr.

Standefer).  As a result of that injury claimant was given a work restriction of working only

eight hours per day.  Following his most recent injury, claimant has been assigned an

additional 1% anatomical impairment.  Claimant has undergone no surgery and he has not

been released with any specific restrictions by Dr. Standefer other than to use caution with

lifting and bending.  Furthermore, claimant is under no current active medical care by any

treating physician but has been released by Dr. Standefer to return only on an as needed

basis.  The claimant is only 38 years old and he is a high school graduate who made  A’s

and B’s in high school.  

With respect to claimant’s specific work restrictions, I note that claimant cited the

15 pound lifting restriction assigned by Naples, Standefer’s nurse practitioner.  However,

there is no indication that this was to be a permanent restriction as opposed to a temporary

restriction given at the time that Naples was of the opinion that claimant could return to

work with restrictions.

I find pursuant to the provisions of A.C.A. §11-9-522(b)(2) that claimant is barred

from receiving permanent partial disability benefits in excess of his permanent physical

impairment rating.  To the extent that claimant suffers from disability in excess of his

permanent physical impairment, that exists because of claimant’s discharge for misconduct

in connection with the work.  In this particular case, claimant falsely indicated that he had
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calibrated scales on three separate occasions on March 30, 2010.  Further investigation

revealed that claimant had not calibrated those scales and when asked to explain simply

said that he was too busy and took someone else’s word for it.  According to Swearengin,

falsification of quality control records is a terminable offense.  Claimant’s actions on that

date resulted in the reworking of 370 cases of product by five team members from two

shifts and the reduction in cost of product which had already been sent to customers.

According to Swearengin, shipping out product without the correct weight is a violation of

the USDA’s weight policy and could lead to a potential citation.  Under these

circumstances, I find that claimant was discharged for misconduct in connection with his

work.  Without that termination for misconduct, according to Swearengin the respondent

would have returned claimant to a job at its Fort Smith facility or at another facility within

any work restrictions placed upon him by Dr. Standefer.  I find Swearengin’s testimony to

be credible and entitled to great weight, particularly given the fact that respondent had

previously demonstrated that it was willing to follow claimant’s work restrictions of an eight-

hour work day following the injury in 1998 and the assignment of a helper to lift weights in

excess of 20 pounds following his most recent injury.

Accordingly, for the foregoing reasons, I find that claimant is not entitled to any

permanent partial disability benefits in excess of the 1% anatomical impairment.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to permanent partial disability benefits in excess of his 1% anatomical rating.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to permanent partial disability benefits in excess of his 1% impairment rating.  But for
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claimant’s discharge for misconduct in connection with the work, claimant would still be

working for respondent at wages equal to or greater than those he was earning at the time

of his injury.  Therefore, pursuant to the provisions of A.C.A. §11-9-522, claimant is not

entitled to additional permanent partial disability benefits.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


