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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 25, 2011, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and contentions of the parties relative to the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Steven Owens, along with medical reports and other documentary

evidence comprise the record in this claim.

DISCUSSION

Steven Owens, the claimant, with a date of birth of April 11, 1971, completed the 8th 
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grade and later obtained his GED in 1991.  The claimant resides in Hernando, Mississippi.  The

claimant explained his reasoning for quitting school that after having failed the seventh and  ninth

grades, by the time of his second year in the ninth grade he had enough.  As to whether he had

any kind of learning disability, the claimant offered:

     Well, what they have now is ADD or ADHD and back then, it
was just sit down and shut up. (T. 12).

The claimant continued:

     I had a problem with - - and my son has the same problem, and
back then, I was very mathematically inclined.

     I could look at any problem and solve it in my head and I didn’t
ever have no problem and the teachers - - we fought over that,
because they wanted me to show them how I done my work, and I
couldn’t explain to them how I done my work and their way of
doing things, I couldn’t understand it.  I could look at it and do it in
my head and I was done and I wrote the answer down.  “Well,
you’re cheating.”  So, I quit.  My plans were to go to college.  I
never made it that far. (T. 12).

The testimony of the claimant reflects that he worked after leaving school. (CX #3, p. 13-

40).  While living in New Orleans and working for British Petroleum/J.E. Merit, claimant attended

their trade school and got certified as a welder, however has never worked as a welder. The

claimant testified that while employed by American Freightways, he sustained an injury to his low

back in 1997 and underwent surgery at the L5 level for a herniated disc.  After submitting his

resignation to American Freightways on April 11, 1998, four months later claimant went to school

and learned how to deal cards as a Blackjack dealer at the casinos.  The claimant continued

working as a Blackjack dealer in the casinos for four (4) years.  The testimony of the claimant

reflects, regarding the afore:

     Four years.  After my first year of doing that - - I am a manual
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laborer working person and standing inside of a building in a suit
dealing cards, dealing with people, I’m fine with that, but I have to
do something.  And I started my lawn service back up.  I was doing
- - at that time I was doing probably about twenty or thirty yards at
that time.  I worked at Bally’s for two years, and then, I went to
Gold Strike.  And my beginning of Gold Strike I got offered a
position cutting yards for a slum lord and he had a hundred and
eighty yards that had to be cut every two weeks, and I went around
and picked out about eighty yards that I wanted to do, I worked
full-time as a dealer, and I cut eighty yards every two weeks.

     That was the - - I want to say the summer of either 2000 or
2001.  And then, again the summer of 2002, but I only worked for
him for a very short time, because he cut everything and I wasn’t
going to make any money; so, I quit doing that. (T. 17-18).  

Regarding his employment activities before obtaining employment with respondent, the claimant

offered that he had probably five to six jobs between the yard work and his eventual employment

with respondent.  

The claimant commenced his employment with respondent-employer as a driver on

October 12, 2004.  Regarding the afore, the claimant testified:

     I started part-time in October.  I went full-time in April, and
they - - the way that they do things is just like Fed Ex, and that was
working.  So, in actual true time, I’ve only worked for Fed Ex
about two and a half years or three years, but they included all of it.
(T. 19).

The claimant testified that he also cut yards during the time he worked for respondent.  The

claimant offered:

     Up until the summer before this, I was doing basically twenty,
twenty-five yards every two weeks.

     I was at the beginning of the summer when this happened
because we were working so many hours, I called a friend of mine
that does yards and got him to take my yards over until the freight
slowed down to where I was only working fortyish hours a week
and I could go back to doing it. (T. 20). 
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During the March 2010, time period the claimant’s job was labeled as a dock associate.  In

describing the specifics of his job, the testimony of the claimant reflects:

     Load and unload freight, moving freight from one trailer to
another using floats, hand cart, forklift; whatever means that you
can to move it. (T. 14).

The claimant testified that the mechanics of his job involved heavy lifting, bending, stooping,

pushing and pulling, and being on his feet all day:

     Yes, you’re on - - you’re on five feet of concrete - - concrete
and steel all day.  The first thing you do when you walk up to a
door is bend over and cut the steal on the door and open the trailer
door.  Then, you open - - you have to pull the dock plate, it’s on
the spring loaded dock plate and throw the dock plate into the
trailer if it works, and then, you go through your bills, and that’s
my way of doing things.  I’ll look at the freight and go through the
bills and find the first four to six to eight bills on the back of the
trailer and run them.  I was top production forever. (T. 14).

During his September 13, 2011, deposition the claimant provided a description of the

mechanics of his March 24, 2010, compensable injury:

     On March 24th - - well, let me start by saying this.  I’ve got a
very high tolerance for pain, very high.  When this happened, when
the injury actually happened, I thought I pulled a muscle in my back
and maybe strained something in my neck because it just kind of
tingled.  So I’m going to come to them, tell them that I got hurt, go
through all this process of them sending me over here to their
doctor.  The doctor’s gong to - - the company doctor that they
send you to is a joke.  He’s going to say there’s nothing wrong with
you, give you some muscle relaxers, some pain pills, a week off,
and send you back to work.  I can’t afford to take a week off.  I’ve
got Flexeril.  I’ve got Lortabs.  I’ve got everything that he’s going
to give me at home.  There’s no point in me going.  So I didn’t say
anything to anybody about it.
     The day before I reported it, I went to Alex Triplett, which is a -
- now, he’s - - well, he was an OM, which is an operations
manager.  You have supervisors, then you have OMs, then you
have assistant terminal manager, terminal manager.  I went to him
and told him my neck - - my shoulder, my neck, my head is killing
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me and my back’s hurting.  And what I’m feeling in my head and
my neck hurting - - because I could go to - - I was working two to
twelve, two to ten.  My schedule, I think, was tow to 10:30, I want
to say.  I don’t think - - yeah.  By four o’clock, six o’clock, I had
an hellacious headache every day.  And I would just take - - pop an
Aleve, keep on going.  By ten o’clock, I’d have it again.  Pop an
Aleve and keep on going.

     I told him if I keep having these headaches, I’m going to the
emergency room.  He said, All right.  Just let me know what you’re
going to do.  And I kind of mentioned, you know, I done this, but I
thought - - I didn’t think I hurt anything.  I don’t understand where
these headaches are coming from.  Something’s wrong.
     The next day when I woke up, it was shooting up the back of
my head.  I mean, literally, just a straight tingle going straight up
the back of my head.  I called my doctor first and asked him, What
do I need to do?  And I explained everything to him.  He said, It
sounds to me like it’s a neurology problem, and you need to see a
neurologist.
     So I called work and I talked to Derrick Thompson, which was -
- I think he was assistant terminal manager then.  Explained
everything to him.  I said, Do you want me to go to my doctor? 
I’ve already got an appointment to go see him and go from there
and see what’s what or do you want me to come in and do all the
paperwork and go through y’all’s process?  He said, Honestly, you
need to come in and do what needs to be done.  I said, All right. 
You know, I hate to come in and go through all of this and it be
something as simple as I pulled a muscle and it just happened to
somehow lay on a nerve the wrong way and it hadn’t healed yet and
I’ll be fine in a week.  I don’t want to go through that.  He said,
You got to come in and do it.  So he transferred me to Teaqua,
which was our HR person, in-house HR person.

     Explained everything to her.  She told me I had to talk to Steve
Lowe, which is our regional HR person, but he’s based out of
Memphis, out of West Memphis, where we work at.

     So let me call him and talk to him and tell him what’s going on. 
Let’s figure out what’s what and this, that, and the other.  All right. 
Well, she called me back and she said, No, I can’t do nothing.  You
got to talk to Steve Lowe.
     Okay.  So I called him and explained it to him.  And the nice
way that I put it in my letter that I’ve given to everybody is that he
basically gave me a hard time and harassed me for not reporting it
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when it occurred.  That nice way of putting what he was saying to
me and how he was treating me.
     So I went in, filled out their paperwork that they had to fill out,
got their stuff, and wen to their doctor, which is Dr. Cary
Anderson, at the Concentra Medical Center over on Presidents
Island.

     Explained to him what happened, everything that I done, how it
happened.  And he, basically, give me an x-ray, give me some pain
pills, give me a muscle relaxer.  Told me he was going to give me
two weeks’ physical therapy, and I’ll be all right.  This is not
something that simple.  I know what a pulled muscle feels like. 
When you got something shooting up the back of your head going
in that far up, something’s wrong.
     I went to - - all right.  That was on the 8th.  On the 9th, I started
physical therapy.  The first day in there she put heat - - she put heat
on my neck and my back.  On my back, it felt good. My neck, it
increased it a thousand times, and I told her no more heat.  We can
try the ice and see what that does, but you ain’t putting heat on my
neck no more.  My back, it felt good.
     I went to the physical therapy.  She explained to me the
exercises I would need to do at home.  I tried doing them.  She
showed me how to do them.  I couldn’t do them.  The more I done,
the more it hurt, top and bottom, everything.
     I went back - - was it the 12th?  I explained to her that I couldn’t
do them.  She put me on a treadmill for five minutes, and that was
as long as I could go on it.  She said, Just stay on it until you start
hurting and get off of it.  In five minutes, I was about ready to die.

*          *          *

     The adjuster.  Right.  I went to Dr. Anderson and told him that I
don’t feel right.  He needs either an MRI or CAT scan.  Something
needs to be - - I want to know what’s wrong, and all he wants me
to do is go to physical therapy.  I talked to her, Ms. Kelly [Moyer],
about it.  She said, you’ve to do what the doctor orders you to do. 
If not, you’re refusing treatment, regardless.  Try to do them.  And
I explained to her how bad it was - - it was killing me.
     Now, at this time, I was also put on light duty at work.  I had to
go to work and work one hour a day for their tax purposes,
because if I was taken off work completely, they lost a tax break
somehow, so that’s how they keep that. (CX #3, p. 81-86).

The claimant eventually underwent an MRI of his lumbar spine and an MRI of his cervical
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spine at DeSoto Imaging, pursuant to the directions of Dr. Anderson.  Thereafter, the claimant

was referred by Dr. Anderson to Dr. Steve Waggoner at Memphis Orthopaedic Group.  On May

24, 2010, the claimant testified that he came under the care and treatment of Dr. Crosby, a

neurologist, after Dr. Waggoner declined to treat him further.  Dr. Crosby had previously

performed successful two (2) surgeries on the claimant’s wife.  Regarding his contact with Dr.

Crosby, the claimant testified:

     He explained to me what he was going to do.  He wanted to do
the neck first because it was more severe, get it over with.  Then
when I recovered from the neck, we would move on to my back. 
He done my neck surgery on, I done lost my place, 6/15.  He done
my neck surgery.  I went back on 8/30 and done a - - of 2010 and
done a new MRI to get prepared for my lower back, and he actually
forgot about my back.  I had to remind him.  He said, all right.  If
you’re feeling better, I’m going to probably keep you off work
about two weeks and come back and see me again and see if you’re
- - if you’re ready to go back to work, I’ll go on and release you to
go back to work.  I said, you ain’t going to mess with my back?  He
said, Damn, I forgot about that. (CX #3, p. 91-92).

The claimant testified that in order to get approval to proceed with the low back surgery

he had go to Dr. James Galyon for an outside opinion.  The testimony of the claimant reflects that

Dr. Galyon agreed Dr. Crosby regarding the need for the surgery, a microdiskectomy.   The

claimant maintains that it took from August 30, 2010, until December 16, 2010, for Dr. Galyon to

get the paperwork to respondents.   The claimant testified regarding the results of the surgery:

     When I woke up from surgery - - the pain that I was in has not
stopped.  I’ve grown use of it, but it’s the same. (CX #3, p. 93-94).

The claimant offered that the pain he now experiences is worse than that before the surgery:

     Oh, yes.  Two hundred percent times worse.  The simplest,
honest, I already told him this, way that I can put this, that any man
can understand, honestly, excuse my language, I’ve got a midget
walking around kicking me in my nuts about every 10 minutes. 
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That’s what it feels like.  It does not stop.  The more I do, the
harder he kicks.  And that’s the simplest way - - it is this whole left
side, my left groin, and down my left leg.
     When it gets more into the severe, it goes completely across my
lower back, and I do occasionally have it shooting down my right
leg, but it’s not as severe as my left.  But my left groin is absolute
numbing pain constantly.  The more I do, the worst it get it gets. 
Like I said, I’ve got a high tolerance for pain.
     Basically, the ride over here, when - - I’ve got another one
sitting in the car waiting on me.  When I get in my car, I’m gong to
take another Lortab.  When I get home, I’ll take a Lortab and a
Flexeril and I’ll get in the bed and I won’t get out of bed tomorrow. 
I won’t be able to get out of bed tomorrow.  I’m going to be in that
much pain. 
     I know, because I’ve done - - I know where my limit is.  I know
what I can do.  I know what I can’t do.  I know that if I do this, I
know what I’m going to feel like tomorrow.  I know how long I’m
going to be hurting, how bad it’s going to be.  And I know that it’s
something because of when I went back in - - well, I already got all
that. 
     Anyway, when I went back in to see him my first follow-up visit,
15 minutes sitting in the waiting room, 10 minutes sitting on the - -
in there.  Sitting, standing, walking .  Sitting, standing, walking.
     When he walked in the room, I was laying on my side on the
bed.  And he looked at me and he said, you can’t be in pain?  I said,
I am in more pain now than before the surgery.  When I woke up
and told him they better get me some damn pain medicine right now
or I’m going to hurt somebody, that pain has not stopped.
     He turned around and went and ordered another MRI
immediately.  He said, something is not right.  You should not be in
pain.  He got the results back from it, which was – I don’t even - -
I’m out of the dates now.
     This is all straight out of memory.  When he called me and set
up my date to come back after it, when I went in, he walked in the
door.  He had the results.  He had just went and looked at the MRI,
and he walked in the door and he said, I’m sorry.  You are one in a
hundred, one in a thousand that it happens to.  Instead of the scar
tissue forming in the fatty tissue like it’s supposed to, it formed
around that nerve, and my wife is going off.  So he said, there’s
nothing that can be done.  He said, I can - - she said, no, no, no. 
You can go in and do the proper surgery that you should have done
the first time and take the disk out and do - - and he said, no.  If I
go in and remove the scar tissue, it’s going to grow back twice as
bad.  The pain that you’re in now is going to be twice as worse and
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it’s going to go to other parts of your body.  There is nothing that
can be done for it.   (CX #3, p. 94-96).

The testimony of the claimant reflects that he underwent neck fusion surgery on June 15, 2010. 

As to any difficulties with his neck, the claimant testified:

     No.  No.  I can move a certain way or do a certain thing and I’ll
feel a shoot, but I think that’s from the metal and stuff being in
there.  I don’t know, but it’s very rare.  But I limit turning and
bending and doing stuff with my head because I know what’s in
there and I’m scared - - even though there’s a possibility it can’t
break or nothing mess up, there’s a possibility that it can, and I
don’t want to be the one that gets a screw loose.  (CX #3, p. 97).

The claimant’s testimony reflects, regarding his release from the care of Dr. Crosby:

     .     .    .   Went back to Dr. Crosby.  He said that there was
nothing else he could do.  That he’s given me my rating and
referring me to a pain clinic.  He said that there’s nothing else he
can do for me.  So when I got my rating from him, that’s another
reason why I hate dealing with nurses, I called the nurse and
wanted to speak with the doctor.  She wouldn’t let me talk to him. 
I talked to her and I explained to her that this ain’t right.  Okay. 
Well, you’re giving me 10 percent.  What are you giving me for my
neck?  Well, that 10 percent’s everything.  I said, it can’t be
everything.  You need to talk to him.  Well, no.  We’re done
treating you.  The 10 percent’s all you’re getting.  We’re done with
you. (CX #3, p. 98-99).

The claimant also provided testimony regarding the treatment he received at the pain clinic in

connection with his injury:

     When I went to the pain clinic, the treatment that they wanted to
do, the woman explained to me - - Pamela Davis was the first nurse
that I talked to.  She said they wanted to do a series of three nerve
blocks, and she said that they have success with a series of three as
to where one don’t do anything.  And then she said something
about doing the - - where they burn the nerve into.  She said, but if
that works, you’re going to have to come back every three to four
months and go in and they’ll have to burn it again because it’s
going to grow back.  Sounded good to me.  Anything to relieve this
pain and get me back to being able to do anything.  And they denied
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that.
     So I went back to them on the - - my block was scheduled for
the 23rd .  They called me on the 22nd and told me that they hadn’t
received the approval yet.  (CX #3, p. 99).

The testimony of the claimant reflects that on May 31, 2011, he was informed by Brittany Hudson

that since the respondents were refusing to approve the treatment recommended by the pain clinic

he was being referred by to his primary care physician, Dr. Crosby.  

The claimant asserts that on June 13, 2011, he again contacted the pain clinic because he

was running out of pain medicine.  The claimant was again directed to contact Dr. Crosby since

he had been released back to his primary care physician by the pain clinic.  The claimant noted

that the earliest he could get in to see Dr. Crosby was August 1, 2011.  The claimant contacted

his primary care physician and was provided prescription pain medication by same.  The claimant

was directed to have his primary care physician bill the workers’ compensation carrier for his

services.

The testimony of the claimant reflects, regarding his contact with Dr. Crosby at the time of

his August 1, 2011, appointment:

     I finally got - - all right.  When I went back to - - when I went
back to Crosby on the 1st , August 1st, he told me then that - - when
he came in, he said, well, I’m going to go ahead and release you. 
There’s nothing more we can do.  I’m going to try and get you in to
another pain clinic.  I’m going to go ahead and give you your rating
on your neck.  You already give me that.  No, I didn’t.  I gave you
a rating on your back.  Your nurse told me that, that 10 percent
was for my whole body.  He said, Oh, My god, no.
     And he went out there and got the paperwork and looked at it. 
And he said, I am so sorry.  This was a mistake on my half because
I didn’t follow up with her and go through these papers and make
sure that they were properly done.  No.  That was your back.  That
- - I am so sorry.  I hope this - - I know it probably hurt you when I
done that.  I am - - I am sorry.  And he went and got the book.  He
told me that he what he could do, what was what, what he had to
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do. (CX #3, p. 101-102).

The claimant maintains that he was assessed with a 14% impairment to his neck and 10%

impairment to his back, which Dr. Crosby relayed combined to 23% impairment.   The claimant

added that Dr. Crosby referred him to a pain clinic in Southaven.

The claimant provided testimony regarding his current medical regime, attributable to the

March 24, 2010, compensable injuries.  Specifically, the claimant’s testimony reflects that he takes

Celebrex, 200 milligrams- once or twice a day depending on the severity of his pain; Lortab 7.5

milligrams - one time on a good day and up to four times on a bad day; Flexeril, 10 milligrams -

with the same frequency as the Lortab; Lyrica, 150 milligrams - one in the morning and one at

night; and Nexium 40 milligrams for his stomach.  

Regarding his work activity since his employment with respondents was terminated, the

claimant testified:

     I have two yards that I cut out of the twenty that I did have.  I
was doing them every two weeks.  Both of the ladies contacted me
and asked me if I could please do her yard until she could find
someone else.  I said, “Sure, I’ll try it.”  Went out and done it and
pretty much spent the next two or three days laying in the bed in
pain.  And the other lady called me, and I’ve been doing her yard
for twenty years, and I told her sure, I’d come up and do it.  I
charged one forty.  I charged the other thirty - - actually, the one
that I charged forty, I was charging thirty, and I went up to forty to
try to make her find somebody else, because I didn’t want to do it
anymore. (T. 24).

The testimony of the claimant reflects that the above efforts were performed during the summer

of 2011, and that he has not done anything since.  

The claimant maintains that prior to his back surgery, December 2010, he was exercising

walking two miles a day in an effort to lose weight.  The claimant offered that now he walks a half
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mile.  The claimant’s testimony reflects that he now weighs 275 pounds, whereas before the injury

his weight fluctuated between 230 to 250 pounds.  

The claimant testified regarding his current symptoms that he attributes to the March 24,

2010, compensable injuries:

     Lower back pain and pressure, down my left leg, with usually
goes down to my knee.  And my leg pain, the easiest I could
explain it that if you could imagine the bone and just like something
running up and down on the outside of the bone.  That’s what it
feels like.  I have left groin - - the severest pain that I have is in my
left groin area.  It sometimes has went to my right side.  It
sometimes will go down to my toes, but most of the time it stays
just in my upper leg, my lower back, and my left groin area. (T. 26).

The claimant described the pain in his low back area as “pressure”, and that in his groin and led as

“very sharp, aching, burning” and the groin pain as being “just unbearable”. (T. 26-27).   

The testimony of the claimant reflects that he is not having any pain in his neck or arms. 

The claimant’s testimony reflects, regarding the afore:

     I have before just occasionally, but I’m scared to do certain
things or move certain ways, because I know that there’s hardware
there.  I know that it’s not - - there’s a ninety-nine percent chance
that there’s no way that I’m gong to twist my neck and break it, but
I just have that fear of turning my head too far or moving too far
and it might pop a screw out. (T. 27).

The claimant testified that prior to his neck surgery he experienced shooting pains up the back of

his head, severe headaches and pain going down his shoulders and arms.  

The claimant received a letter from respondent-employer date August 29, 2011, which

reflected that they could not accommodate him.  The claimant testified that contacted respondent-

employer for clarification regarding the letter and was informed that it meant that him

employment was terminated.  The claimant acknowledged that he cannot physically performed his
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per-injury job, explaining:

     Everything.  As far as my lower back, my pain in my lower back
and my pain in my groin and my pain down my leg, the bending
over, 
the- - everything would prevent it. (T. 30).

Regarding his present lifting capability, the claimant offered:

     I’ve got a ten pound dumbbell that I’ve been working with a
little bit, and I’ve also got - - I’ve got everything from ten that you
can find.  My twenty, I cannot work with it because it’s just almost
instantly causes the inflammation to come up and the pain to start. 

     In my lower back and my groin and left leg. (T. 30).

The testimony of the claimant reflects that he can walk up to one-half mile.  The claimant noted

that his effort to walk three quarters of a mile put him in bed.  The claimant’s testimony reflects

that he can only stand for two (2) minutes without moving or sit for five minutes without moving

around.  As far as “good days” and “bad days” within a thirty (30) day period the claimant

offered:

     I would say probably between five and ten good days and
twenty to twenty-five bad.  It just depends on - - I know my limits. 
I know what I can and can’t do.  (T. 32). 

The claimant described his activity level on a “bad” day:

     I would lay in the bed and do nothing.  I’d be on pain pills and
trying to relax and stop the pain as much as possible.

     I will take three or four of each [Lortab and Flexeril] at the same
time.  I take my Celebrex every morning.  On a bad day I would
take again about - - I try to give it twelve hours; take it about six
o’clock in the evening, seven o’clock in the evening, I would take it
again. (T. 33).

The claimant explained that on a good day he is able to go to Wal-Mart, Kroger, do laundry and

drive to Marion.  As far as cutting the yards, the claimant added:
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     On a good day, I will be able to do one.  I learned the hard way
that I cannot do both of them together.

     Right.  I will do one, and then, two days later I will be able to do
the other one, because the next day I will be in bed. (T. 33). 

The claimant testified that he was not offered rehabilitation, retraining or job placement

assistance by respondent-employer at the time his employment was terminated.  The testimony of

the claimant further reflects that he was not asked to undergo a functional capacity evaluation by

respondents.

Regarding his employment history, the claimant’s testimony reflects that he has had a lawn

service business in the past.  As far as his physical ability to operate a lawn service at this time, the

claimant offered:

     No.  I could probably push myself to do three, maybe four
yards, and that’s giving me a day in between each yard to
recuperate from dong the one before.  And these are - - these are
not half acre, acre lots.  There are zero lot lines, back yards. 
They’re very small.  My wife says I don’t charge enough to do it. 
I’ve been charging that woman thirty dollars. (T. 40).

During cross-examination, the claimant acknowledged that while he had a vast array of

occupations, he had not remained at those places very long:

     The majority of my - - if you look at my trucking - - if you look
at my job history, ninety - - well, eighty percent of the jobs that I
had that were very short, had nothing to do with trucking. (T. 41).

The claimant added:

     The majority of my jobs was sixteen, seventeen, eighteen,
nineteen years ago. (T. 41).

The claimant acknowledged that respondent-employer sent him some FMLA paperwork,

which he filled out and returned.  Further, the claimant met with the terminal manager and
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described the type of job that he could perform.  During the afore, the claimant advised the

terminal director that as long as he could work in a bed with his laptop he could perform that type

of work.  The claimant was advised that respondent could not accommodate his restriction.  The

claimant concedes that he has never undergone a functional capacity evaluation, and, as such,

technically no one has ever told him what his limitations are.    The claimant added, “I know what

my limitations are”. (T. 43).  The claimant offered that the only thing that does not cause him pain

is “laying in my bed”. (T. 44).

The claimant acknowledged that Dr. Crosby, his treating surgeon, reported that he did not

think that he was able to return work as a dock worker because of the necessity of standing for

many hours in the day.   (CX #1, p. 7).  The claimant added, regarding the restrictions imposed by

Dr. Crosby:

     Right.  Standing was - - now, it says in there standing, bending
even slightly at the waist, which he - - his assistant done that and
she did not take it directly from his notes, either that or he just
didn’t do it. (T.45).

As far as his efforts to find work since his employment was terminated by respondent, the

claimant offered:

     I’m on workman’s comp, and I’ve filed for disability.  I have not
worked for any employer, yes. (T. 46).

At the time of the September 13, 2011, deposition the claimant had filed for Social Security

disability, however it had not been granted.  During the hearing the claimant testified that he had

not been awarded Social Security disability benefits and that he was still waiting for his hearing.  

As far as his intention to return to work while receiving workers’ compensation benefits and

Social Security disability, the claimant testified:
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     If while receiving four hundred and twenty-two dollars a week
from workman’s comp, I went and got a job, how would that affect
workman’s comp; how would that affect this case? (T. 47).

The claimant acknowledged that he has not looked for work at all since receiving the August 29,

2010, letter from respondent-employer. (T. 47).  The claimant also offered, regarding the impact

of his Social Security disability filing on his returning work:

     Well, if I go back to work for a part-time job making seven
dollars an hour and I’ve got two thousand dollars a month in bills, I
don’t think I’m going to be able to pay that.  My house not is a
thousand dollars a month. (T.47).

The claimant acknowledged that beauty salon operated by his wife is in both their names. 

As far as having access to the income from the beauty salon, the claimant testified:

     Honestly, no.  That money goes to pay her bills and it does not
help pay whatsoever any household bills at all. (T. 48).

The claimant concedes that he is not making any effort to find suitable employment.  

The testimony of the claimant reflects that on May 2, 2011, the was treated at the Mid-

South Pain Clinic in Southaven, Mississippi, pursuant to a referral by Dr. Crosby.  The claimant

testified that he went to the afore office for treatment, and that Dr. Stewart recommended some

nerve blocks.  The claimant continued regarding the afore:

     A series of three nerve blocks, and if that didn’t work, a possible
severing of the nerve, burning the nerve, whatever they call it. (T.
T. 49-50).

The claimant maintains that all of the treatment recommended by Dr. Stewart was denied by

respondents.  On May 31, 2011, the claimant was released from the care of Dr. Stewart because

the respondent would not approve the recommended treatment.  

On August 1, 2011, the claimant followed up with Dr. Crosby, at which time he was
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referred to another pain clinic in Southhaven.  The claimant was seen at the new clinic on

September 25, 2011, which respondents approved.  The claimant acknowledged that it was Dr.

Stewart who refused to see him further once respondents declined to approve some of his

treatment.  The testimony of the claimant reflects regarding his access to sanctioned medical

treatment by the new pain clinic:

     I went to Dr. McCoy on 9/21.  He is at Mid-South Anesthesia
Consultants, and on 9/28 workman’s comp did approve a nerve
block.  On 9/28 I had the nerve block done.  I went back to him, I
want to say Tuesday.  I’m thinking that’s right.  I want to say
Tuesday.  And he asked me if I got any relief from the injection.  I
told him, “No.”  He said, “I’m done.  I’m not going to put you
through it again.  I’ll take care of it from now on,” which means
that he will take care of my meds from now on.  He will be my
treating physician.  (T. 51).

The claimant confirmed that he was aware that Dr. Crosby has indicated that no further surgery

will help.  The claimant is not aware of the availability of any other medical treatment aside from

medication.  The claimant’s testimony reflects that he is not being denied any of his medical

treatment. (T. 53).

At the time of a return visit of the claimant of April 4, 2011, Dr. Crosby reported

regarding the visit:

Mr. Steve Owens returns.  He has been under the care of Dr.
Green.  He is on medications and has had a block to no help.  He is
still hurting quite a bit in the leg and the groin.  It is really
aggravated by activities.  If he stands for awhile or does a lot of
activities it seems to get worse.

PHYSICAL EXAMINATION:   Exam today remains about the
same.  He has back and buttock pain with straight leg raising. 
Normal strength.

PLAN: I do not believe at this point that he is going to be able to
return to work as a dock associate as that causes him to stand for
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hours at a time, even slightly flexed at the hips.  I am going to put
him at maximum medical improvement at this point.  I am giving
him an impairment rating of 10 %.  I am sending him for Pain
Management. (CX #1, p. 7).  

The medical in the record reflects that the claimant was seen by Dr. Michael E. Steuser on

May 2, 2011, pursuant to a referral by Dr. Glenn A. Crosby, II.  At the time of the afore the

claimant had undergone surgical procedures to the low back and neck as a result of the May 24,

2010, compensable accident.  The May 2, 2011, report of Dr. Steuer reflects, in pertinent part:

Chief Complaint.  Low Back Pain
Other pain complaints: Groin Pain, LLE Pain
Cause of patient’s pain: “scar tissue”
Patient is a 40 year old right handed male with 4 month (s) history
of pain as above.
Pain Level
The pain level is graded at 9 out of maximum of 10 on a VAS scale.
Pain interferes with sleep 3-4 nights per week.
Type of pain: constant, aching, throbbing, burning, sharp, stabbing,
pulsating radiating to left hip, left leg/foot.
Valsalva maneuver: positive
Patient describes constant low back pain radiating posteriolaterally
to the left lower extremity and left groin with occasional numbness
and paresthesia.
Things that exacerbate pain: prolonged sitting, bending, stooping,
lifting, prolonged standing, prolonged walking.
Things that alleviate pain: rest.

HPI: This patient presents today with chief complaint of low back
pain as referred by Dr. Chang.  In March 2010, the patient reports
sudden onset of low back pain following lifting heavy boxes at
work.   He reports four days after injury the pain worsened.  He
went to Concentra and received xrays, medication management and
physical therapy for three weeks.  He received a MRI and was
referred to Orthopedic group.  He received nerve blocks in May
2010 for low back pain.  In May 2010, the patient saw Dr. Crosby,
a neurosurgeon, and patient had cervical surgery in June 2010.  The
patient was treated with medication management until December
2010 and he received lumbar surgery from Dr. Crosby.  He states
the pain has worsened dramatically after surgery.  He was sent for
another MRI after surgery and was diagnosed with “scar tissue”. 
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Surgery is not a viable option at this time.  He is referred at this
time to discuss further treatment option.  MRI from 2/4/11 is
attached for review.

Previous pain treatment: Physical Therapy, Lumbar/Cervical
epidural steroid injections, Peripheral Nerve block 

*          *          *

Assessment Assessed LUMBOSACRAL RADICULOPATHY as
new - Patient complains of low pack pain with burning, shooting
radiation to left groin that sometimes radiates to left anteromedial
left knee. Patient denies problems with incontinence of urine or
stool, or of urinary hesitancy or constipation.  Patient denies any
new or previous penile problems.
Schedule Left L1L3 SNRB #1 - Pamela L. Davis PA-C
Assessed SPONDYLOSIS, Lumbar as new - Patient has low back
pain worsened by weather changes.
MRI confirms lumbar sponylosis and post-laminectomy surgical
changes.
Consider Lumbar FMBBs - Pamela L Davis PA-C
Assessed DEGENERATIVE DISC DISEASE, LUMBAR SPINE
as new - MRI confirms disc bulges at L1-2, L4-5, and L5-S1
Patient underwent laminectomy L3 Dec 2010 - Pamela L. Davis
PA-C
Assessed SPONDYLOSIS, CERVICAL as new - MRI confirms
cervical spondylosis - Pamela L. Davis PA-C
Assessed DEGENRATIVE DISC DISEASE, CERVICAL SPINE
as new - MRI reveals disc protrusion: patient had cervical surgery
May 2010 - Pamela L Davis PA-C 
Assessed ENCOUNTER FOR LONG-TERM USE OF OTHER
MEDICATIONS as new - CLIA waived UTX consistent with
patient’s history. (CX #1, p. 8-12).

The claimant returned Dr. Steuer on May 31, 2011.  The office note regarding the afore visit

reflects that the block ordered at the May 2, 2011, visit had been denied by the workers’

compensation provider and that they had also declined to fill Amrix as prescribed.  (CX #1, p.13 -

15).

The record reflects the presence of a May 20, 2011, correspondence reflecting that the
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respondent was denying the procedure recommended in the treatment of the claimant’s

compensable injury by Dr. Michael Steuser on May 18, 2011, as not being medically necessary. 

The report reflects that the decision was based on the review of the claimant’s file by Dr. David

Gordon, a general and thoracic surgeon. (RX #1).

The claimant was again seen by Dr. Crosby on August 1, 2011.  The office note of the

afore visit reflects, in pertinent part:

Steve Owens returns.  At this point he is still dealing with his
workman’ comp issues.  He was denied the treatment at Mid-South
Pain Management it sounds like by an IME done by a different
physician.  He is now unable to have any care.

O note, in reviewing my record I have also noted that I was giving
him a 10% impairment rating.  That, of course, related only to his
lumbar spine.  He also has a 14% impairment rating from the
cervical spine.  When these are combined using the combined value
chart of the AMA Guidelines, 6th Edition, he actually receives a
23% impairment rating to the whole body.  This would replace the
10% given earlier.  He is at MMI but he has now received a 23%
total impairment rating which takes in effect both his cervical and
lumbar disc disease.

PLAN: Of note, Steve Owens has been discharged from the Mid-
South Pain Clinic because they will not treat him any more as
workman’s comp will not cover it.  He does need Pain
Management.  He has constant pain that surgery is not going to
treat.  I am gong to try another Pain Management Clinic at this
point to help manage his pain as times goes on. (CX #1, p. 16).

Finally, the record reflects the presence of the August 29, 2011, correspondence from

respondent-employer regarding the claimant’s administrative separation.  The afore reflects, in

pertinent part:

.    .   . You are being placed in this status as a result of notification
that you have permanent restrictions that prevent you from
performing all job duties necessary to your position.  A reasonable
accommodation review was conducted with you recently, and we
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have determined that no reasonable accommodations can be made
based on your current work restrictions and your accommodation
request (s).  (CX #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 24, 2010, the employment relationship existed during which time the 

claimant sustained a compensable injury to his low back and neck resulting in a 10% whole body

anatomical impairment with respect to the low back injury, and a 8% whole body anatomical

impairment with regards to his cervical spine, which using the combined value chart of the AMA

Guidelines, 4th Edition, resulted in a 17% whole body anatomical impairment.

3. On March 24, 2010, the claimant earned wages sufficient to entitle him to weekly 

compensation benefits at the maximum applicable rate of $562.00/$422.00, for temporary

total/permanent partial disability. 

4. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of March 24, 2010.

5. The claimant reached the end of his healing period on April 4, 2011.

6. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect his future earning capacity are considered along with his anatomical

impairment, the claimant has suffered a loss of earning capacity or wage loss disability in the

amount of 60%.



22

7. The respondents have controverted the claimant’s entitlement to wage loss 

disability benefits in excess of the claimant’s anatomical impairment.

CONCLUSIONS

The compensability of the claimant’s March 24, 2010, work-related injuries to his lumbar 

spine and cervical spine is not disputed.  As a result of the afore injuries, the claimant underwent a

one-level cervical fusion with hardware on June 15, 2010, and a left L3 microdiskectomy in

December 2010.  The claimant contends that as a result of the compensable injury and subsequent

surgeries he has incurred wage loss disability and continues to require medical treatment.  The

claimant seeks the afore benefits as well as controverted attorney fees.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provision.

Anatomical Impairment

The claimant underwent two (2) distinct surgical procedures regarding injuries growing

out of the March 24, 2010, compensable accident.  The surgeries were performed by Dr. Glenn A.

Crosby on both the claimant’s cervical spine on June 15, 2010, and lumbar spine in December

2010.  Dr. Crosby assessed a 10% whole body impairment for the claimant’s lumbar spine and

14% whole person impairment for the claimant cervical spine.  Utilizing the AMA Guidelines 6th

Edition, combined value chart, Dr. Crosby concluded that the claimant’s anatomical impairment

was 23% to body as a whole.

The nature and extent of the claimant’s surgical procedures under the care of Dr. Crosby

is not disputed.  Further, the claimant provides credible testimony and medical records regarding
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the results of the surgical procedures.  Specifically, the claimant obtain a good result for the

cervical fusion surgery.  The claimant’s lumbar surgery was not successful.  Indeed, the claimant

requires pain management treatment in connection with residuals of the lumbar surgery.

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d

411 (1994).  An injured employee is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as a whole whether his earning capacity is

diminished or not. Id.  The Arkansas Workers’ Compensation Commission has adopted the

American Medical Association Guides to the Evaluation of Permanent Impairment (4th ed. 1993)

to be used in assessing anatomical impairment.  Arkansas Workers’ Compensation Rule 099.34;

Ark. Code Ann. §11-9-522 (g) (Repl. 2002).  

In the instant claim, the claimant underwent a single level cervical fusion with hardware on

June 15, 2010.  The claimant received a good results for the afore procedure.  While he

experienced severe symptoms attributable the herniated disc prior to the surgery, he has not

experienced any residual symptoms since the surgery. Pursuant to the American Medical

Association Guides to the Evaluation of Permanent Impairment (4th ed), Table 75, IV, C, a single-

level spinal fusion with or without decompression without residual sings or symptoms, the

claimant is entitled to an impairment rating of 8% to the body as a whole.  Further, the claimant

underwent lumbar surgery in December 2010, at L3, resulting in significant residual.  Pursuant to

the AMA Guides, 4th ed., Table 75, IV, C, single-level decompression with residual signs or

symptoms, the claimant is entitled to a 10% whole body impairment.  Using the combined value

chart of the AMA Guides, 4th ed., the evidence preponderates that the claimant’s anatomical
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impairment is 17% to the body as a whole as a result of the March 24, 2010, compensable injuries

to his lumbar spine and cervical spine.  Respondents acknowledged that the claimant sustained a

permanent impairment as a result of the cervical injury, however disputed the rating assessed by

Dr. Crosby, which was 14% to the body as a whole.

Wage Loss Disability Benefits

As noted above, the claimant sustained an anatomical impairment in the amount of 17% to

the body as a whole as a result of the March 24, 2010, compensable injury.  The claimant’s

employment was terminated by respondent-employer August 29, 2011, based on an inability to

accommodate the claimant’s restrictions growing out of the March 24, 2010, compensable injury

and surgeries.

Pursuant to Ark. Code Ann. §11-9-522 (b)(1)(Repl. 2002), the Arkansas Workers’

Compensation Commission has the authority to increase a claimant’s disability rating when a

claimant has been assigned an anatomical impairment rating to the body as a whole. Lee v. Alcoa

Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2005).  Wage-loss factors are the extent to

which a compensable injury has affected the claimant’s ability to earn a livelihood. Logan County

v. McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005).  Factors which may be considered in

addressing wage loss disability include the claimant’s age, education, work experience, and other

matters reasonably expected to affect the claimant’s future earning capacity. Ark. Code Ann. §11-

9-522 (b)(1).

In the present claim, the claimant presents a varied and extensive employment history. 

The more productive of the claimant’s employment history, as it relates to the trucking/carrier

industry, has consisted of heavy manual labor jobs.  The afore entailed substantial bending,
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standing, lifting, and walking.  Even those jobs that did not entail heavy manual labor required

prolonged standing or bending, as a card dealer in the casinos.  

The claimant has not sought employment since his employment was terminated by

respondent-employer.  The evidence reflects that the claimant earned wages cutting two (2) yards

during the summer of 2011.  Nonetheless, the evidence reflects that the claimant requires the use

of substantial prescription narcotic pain medications.  As noted above, the claimant is currently

receiving treatment at a pain management clinic to address the residuals of his lumbar surgery. 

Further, the claimant is limited in the amount of prolonged sitting or standing that he participate

as a result of the compensable injuries.  The claimant is unable to engage in significant bending,

lifting, or walking.

The evidence in the record preponderates that when the claimant, age, education, work

history and other matters reasonably expected to affect the claimant’s future earning capacity are

considered, the claimant has sustained an loss of earning capacity or wage loss disability in the

amount of 60% over and above his anatomical impairment.  Respondents have controverted the

claimant’s entitlement to wage loss disability.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering

Company, 66 Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that

medical services are reasonably necessary by a preponderance of the evidence.  The afore services
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may include that necessary to accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the compensable injury; to maintain the

level of healing achieved; or to further prevent deterioration of the damage produced by the

compensable injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995);

Artex Hydrophonics, Inc. v. Pippin, 8 Ark App. 200, 649 S.W.2d 845 (1983).

The evidence in the record reflects that following a review of the claimant’s medical file by

a physician advisor to respondent-employer, respondents declined to authorize as medically

necessary a left L1,L3 selective nerve root block as recommended by Dr. Michael E. Streuser.  As

a consequence of the afore, Dr. Streuser declined to provide any further medical treatment to the

claimant.  The respondents continued to make available to the claimant access to medical

treatment.  Indeed, the claimant was returned to his treating surgeon, Dr. Crosby, and a referral to

a different pain clinic was had.  At the subsequent pain clinic, the claimant underwent one epidural

steroid block, which proved unsuccessful.  The claimant continues to treat with the subsequent

pain management clinic.  The evidence does not reflect that respondents controverted the

claimant’s entitlement to additional medical treatment, but rather declined to authorized a specific

procedure.  Further, the claimant has failed to sustain his burden of proof that the procedure

denied by respondents was reasonably necessary in connection with treatment of the compensable

injury.

AWARD

The respondents are herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $422.00, to correspond with the

claimant’s anatomical impairment of 17% to the body as a whole and 60% wage loss disability, as
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a result of the claimant’s compensable injury of March 24, 2010.  Said sums accrued shall be paid

in lump without discount.  Respondents may claim credit for sums heretofore paid toward the

afore obligation.       

 The respondents are further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus expenses arising out of and in connection with the

treatment of the claimant’s March 24, 2010, compensable injuries.

Maximum attorney fees are herein awarded on the controverted indemnity portion of this

award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________________
ANDREW L. BLOOD
Administrative Law Judge 


