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STATEMENT OF THE CASE

On March 29, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A pre-hearing conference took place on January 23, 2012.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer-employee relationship existed on or about September 7, 2011.
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3. Claimant’s average weekly wage of $420.00 entitles him to compensation

rates of $280.00/$210.00.

4. The last day Claimant worked for Respondent employer was September 9,

2011.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Following an amendment of the third issue to conform to the fourth stipulation, they are as

follows:

1. Whether Claimant sustained a compensable injury to his lower back.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits from

September 10, 2011 to a date yet to be determined.

All other issues have been reserved.

Contentions

Following two amendments made by Respondents at the hearing, the respective

contentions of the parties read as follows:

Claimant:

I. Claimant contends that he sustained a compensable injury to his lower back

on September 7, 2011 and is entitled to benefits pursuant thereto.

Respondents:
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1. Respondents contend that, regarding compensability, Claimant cannot prove

an accidental injury, caused by a specific incident and identifiable by time

and place of occurrence, which caused internal or external physical harm to

the body, arising out of and in the course of employment, which required

medical services or resulted in disability or death, and established by

medical evidence supported by objective findings.  Moreover, he cannot

prove that he sustained a compensable gradual onset injury.

2. Respondents contend that Claimant is not entitled to medical benefits.

3. Respondents contend that Claimant is not entitled to temporary total

disability benefits.

4. Respondents contend that in the event that Claimant establishes that he

sustained a compensable injury, he would not have been entitled to

temporary total disability benefits until September 10, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Respondents’ Proffered Exhibit 3 will be admitted into evidence and given

due weight.

4. Claimant’s handwritten letter to the Commission that was sent after the

hearing will not be admitted into evidence.

5. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to his lower back.

6. Because Claimant has not proven that he sustained a compensable injury,

the rest of the issues presented–whether he is entitled to reasonable and

necessary medical treatment and temporary total disability benefits–are moot

and will not be addressed.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 3

At the hearing, Claimant objected to the admission of this proffered exhibit, which

is a one-page chart note by Dr. Norman Pledger.  The basis for Claimant’s objections

were: (1) he had never seen this document before; and (2) writing on that document varied

from or conflicted with what had been provided to him.

With respect to the first ground, the prehearing order in this case, Commission

Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Medical reports must be exchanged at least
seven (7) days prior to the hearing pursuant to Ark. Code Ann. § 11-9-
705(c)(2)(A) (Supp. 2011).  Evidence not disclosed in compliance with this
Order shall not be considered as evidence unless prior permission of the
Commission is obtained and for good cause shown.

In turn, Ark. Code Ann. § 11-9-705(c)(2)(A) (Supp. 2011) reads in pertinent part:



Odom - Claim No. G108119 5

Any party proposing to introduce medical reports or testimony of physicians
at the hearing of a controverted claim shall, as a condition precedent to the
right to do so, furnish to the opposing party and to the commission copies of
the written reports of the physicians of their findings and opinions at least
seven (7) days prior to the date of the hearing.

Section 11-9-705(c)(3) provides that a party who fails to abide by the requirements of this

provision may not be allowed to introduce medical reports at the hearing, “except in the

discretion of the hearing officer or the commission.”  Moreover, § 11-9-705(c)(4) states that

the parties may consent to the waiving of the time periods.

In response, Respondents’ counsel argued that Claimant was served with this on

or around March 15, 2012, when a copy of their exhibit was mailed to Claimant and hand-

delivered to the Commission.  I note that exhibit packet, which I have blue-backed to the

record, contains the chart note at issue.  Moreover, I credit the statement of counsel at the

hearing that during a telephone conversation with Claimant the date before the hearing,

Claimant confirmed the receipt of these materials.  This was further confirmed by

Claimant’s producing those same documents while on the witness stand.  While testifying,

Claimant elaborated that he was not intending to make an objection under the seven-day

rule; instead, he was merely asserting that he had not seen the proffered exhibit prior to

obtaining it from Respondents’ counsel.  Consequently, any objection under the prehearing

order and/or § 11-9-705(c)(2)(A) is hereby overruled.

As for the second ground, the analysis of this aspect of the issue falls within the

purview of Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011), which states:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
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provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of the chart note would help to “best

ascertain the rights of the parties.”  For these reasons, Respondents’ Proffered Exhibit 3

will be admitted into evidence and given due weight.

Admission of Claimant’s Handwritten Letter After the Hearing

On May 15, 2012, the Commission received a handwritten letter from Claimant.  In

it, Claimant stated that he “would just like for [the undersigned] to be aware of a couple of

things that have happened since [the hearing].”  However, this letter (which will be blue-

backed only as a proffered exhibit in order to preserve Claimant’s argument) will not be

admitted into evidence or given any consideration because (1) it is an ex parte

communication; (2) it is not a post-hearing brief or an affidavit; and (3) Claimant has not

requested that the communication be included in the record–and it in fact does not merit

inclusion.  Cf. Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960)(in order to submit

new evidence, claimant must show, inter alia, that claimant was diligent in presenting the

evidence to the Commission); Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391

(1982)(same).

CASE IN CHIEF

Summary of Evidence
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1To reiterate, this letter is not being admitted into evidence, but is only being
blue-backed as a proffered exhibit.

The witnesses at the hearing were Claimant; his wife, Barbara Odom; Kay Hiserodt,

the bookkeeper for Respondent Odus Pack Building Materials (hereinafter “Pack”); and

Donna Griffis, the assistant employee manager for Pack.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, a one-page prescription by Dr.

Pledger dated September 14, 2011; Respondents’ Exhibit 1, a compilation of Claimant’s

medical records, consisting of one index page and 12 numbered pages thereafter;

Respondent’s Exhibit 2, Claimant’s acknowledgment of Pack’s workers’ compensation

policy, consisting of one index page and one page thereafter; Respondents’ Exhibit 3, a

chart note by Dr. Pledger, consisting of one page; and Respondents’ Exhibit 4, their March

15, 2012 letter to the Commission, consisting of two numbered pages.

In addition, I have blue-backed to the record the following items:  (1) Respondents’

March 15, 2012 letter to the Commission plus attachments, consisting of 18 pages; and

(2) a handwritten letter from Claimant to the Commission dated May 15, 2012, consisting

of two pages.1  In accordance with Sapp v. Tyson Foods, Inc., 2010 Ark. App. 517, ___

S.W.3d ___, these have been served on the parties in conjunction with this opinion.

Adjudication

A. Compensability

Claimant has argued that on September 7, 2011, he sustained a compensable injury

to his lower back.  Respondents have countered that he cannot establish that he suffered
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a compensable injury under the Arkansas Workers’ Compensation Act, Ark. Code Ann. §§

11-9-101 et seq. (Repl. 2002).

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, ___ S.W.3d ___

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

Pursuant to Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 2011), proof of rapid

repetitive motion is not required to establish a gradual-onset neck or back injury.  However,

Claimant must still prove by a preponderance of the evidence that the alleged injury was

the major cause of the disability or need for treatment.  He must also show that a causal

connection exists between the injury and the employment.  Gerber Products v. McDonald,

15 Ark. App. 226, 691 S.W.2d 879 (1985).
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Finally, with respect to aggravation, an employer under the Arkansas Workers’

Compensation Act takes an employee as the employer finds him.  Employment

circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does

not disqualify a claim if the employment aggravated, accelerated, or combined with the

infirmity to produce the disability for which compensation is sought.  St. Vincent Med. Ctr.

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury

with an independent cause, must meet the requirements for a compensable injury.”

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that

the alleged injury be shown by medical evidence supported by objective findings.  See

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Andy Odom.  Claimant testified that he went to work for Respondent Pack, which

is in the business of selling building materials, in 1995.  He helped customers load their

purchases, loaded and unloaded trailers, stocked merchandise, and “basically just

whatever else they needed to be done.”
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2Mr. Pliler was listed in the prehearing order as a prospective witness to be
called by Claimant.  However, Mr. Pliler failed to appear at the hearing.

When asked what happened on September 7, 2011, Claimant testified that he had

the task at Pack of moving and storing around 20 boxes of pre-printed forms, or tickets.

He described these boxes as being roughly the shape of a cube, about 15-16 inches by 12

inches, and weighing around 15 to 20 pounds each.  After moving them a certain distance

with a forklift and a pallet jacket, he had to use a dolly to move them, three or four at a time,

down five to seven steps (which he later, upon being shown a photograph, admitted were

only four) into an office.  From there, they were moved to a section of the office that had a

raised floor and cabinets in which they were to be stored.  According to Claimant, a co-

worker named Allen Pliler2 was supposed to help him with this job; be he excused himself

to go the restroom and never returned.  For that reason, Claimant handled the task by

himself.  He placed them inside the cabinets with one row of boxes on the shelf and another

on the bottom of the cabinets.  Claimant estimated that the process took around one and

one-half to two hours to complete.  He added:

I wrote all the numbers down, and then I had to like be where the cabinet
was, and they were here, and I had to pick one up and put it all the way in the
back.  And then that’s not so hard when you slide it, but then you’ve got that
shelf, and you’ve got to put them in all the way in the back on the shelf while
you’re bent down, or on your knees, or whatever.  And that’s when I started,
really about halfway through, feeling the back start, you know, twinging and
stuff.

Claimant testified that the pain was sharp and located in the lower right side of his back.

Asked whether the pain came on suddenly, he replied:
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No.  I mean, I could tell that it was hurting, you know, and then when I got
through, because, you know, I was working, so I really didn’t, I guess, feel the
full impact of it, you might say, until I got through and locked the door, and
then went back downstairs to the office.  And that’s pretty much kind of like
when I could really start feel it was walking down the stairs.  And then when
I got into the office, I walked over to where my station was, you might say,
where I wrote the tickets and everything, and just stood there for a minute.
And it just really started hurting, you know, real bad.

He added later that he cannot recall one particular box or one particular moment that

caused his back pain.

According to Claimant, Kaye Hiserodt, Pack’s bookkeeper, saw him stretching and

asked if he had injured his back; and he replied in the affirmative.  However, he was not

certain if he told her about the alleged box-lifting incident.

Claimant testified that he later saw Donna Griffis, the assistant manager, and

informed her that he had hurt his back on the job.  However, because it was so late in the

day, he decided not to seek treatment then.  The next day, Thursday, September 8, 2011,

was his day off.  Claimant elected not to go to the doctor this day, either, but instead rested.

On Friday, September 9, 2011, he went back to work.  He testified that notwithstanding the

fact that he back was worsening, and that he told everyone at Pack that he was hurting, he

did not seek treatment at that time because the Prothro Medical Clinic, which is located

near the business, was closed.  Dr. Pledger practices there, he is Claimant’s personal

physician as well as Pack’s company doctor.  At this point, according to Claimant, he had

not filled out any workers’ compensation paperwork concerning the alleged injury because

he first wanted to see a doctor.  His testimony was that September 9 was the last day he

ever worked at Pack; although he was scheduled to work the next day, he felt unable to do

so.
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Not until September 14, 2011 did Claimant see a physician.  On that date, he went

to Dr. Pledger–an appointment secured two days before not by Pack, but by his wife.

Pledger examined him, diagnosed him as having sciatica, and prescribed physical therapy.

The record of this visit reflects that Pledger found him to be positive for “R paraspinal

lumbar spasm.”  Muscle spasms can constitute objective medical findings.  Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000); Continental Express, Inc. v.

Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).

But what is troubling is that the record contains no reference to the alleged incident

involving the lifting of boxes.  Instead, it shows that Claimant told Dr. Pledger that he was

seen in the emergency room one year before, got better after taking prescription

medication, and that his back symptoms appeared three weeks ago.  Claimant admitted that

he has previously suffered from low back pain that radiated into his right leg.  This is

corroborated by the medical records in evidence, which show that he was found to have

sciatica in August 2010 and was prescribed, inter alia, Flexeril.  He did not bring this up

during his deposition, when he testified that he could not remembering undergoing low back

treatment before September 14, 2011.  Claimant also admitted that he never told Pledger

about hurting himself at work, and explained that he did this because Griffis told him not to

do so because it would cause Pack’s workers’ compensation coverage would “go up.”  Pack

paid for this visit; and as both Claimant and Griffis testified, the business at times covered

employees’ non-work-related medical expenses.  Claimant during this period did not have

private health insurance.  In addition, Claimant admitted that Griffis supplied him with



Odom - Claim No. G108119 13

workers’ compensation paperwork as soon as he alleged that he had suffered a work-

related injury.

Notwithstanding Claimant’s testimony that Griffis urged him not to report his injury

as work-related–which I cannot and do not credit in light of her testimony, discussed herein,

and the balance of the evidence above–this does still does not explain his describing the

onset of pain to Pledger as being two weeks before the alleged September 7, 2011

incident.  He testified that Griffis did not tell him to misrepresent when his symptoms began.

However, this does comport with Claimant’s admission that as a result of low back

problems, he was off work for about a week around Memorial Day 2011, and that the back

pain returned at times during the summer of that year.

He testified that he has undergone additional treatment since that time, including

returning to Dr. Pledger on September 28, 2011 and later going to the emergency room at

St. Vincent in Sherwood and the University of Arkansas for Medical Sciences; but even if

this is the case, the records of that treatment is not in evidence.  The emergency room visits

were for the purpose of obtaining pain medication.

Claimant also related that he was seeking to go to Dr. Richard Jordan, a

neurosurgeon.  But the adjustor for Respondents, Laura Yarberry, refused to cover the visit.

When asked why he was not permitted to go to Jordan, he responded that his claim was

denied following a telephone conversation he had with Yarberry.  He stated during that

conversation that he had previous back problems.  At the hearing, he tried to downplay the

accuracy of what he had told her during the interview on September 27, 2011, attributing

it to being groggy and in pain.  Claimant related to her that “it’s not like it was one hurting
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thing that happened” and “I can’t pinpoint any certain date [that his back began hurting]. It’s

just been getting worse and worse and worse.”  He never mentioned the alleged September

7, 2011 incident to her.  In fact, he admitted that he only mentioned the alleged incident

after Respondent carrier denied his claim on October 10, 2011.

Barbara Odom.  Mrs. Odom testified that she has been married to Claimant for 29

years.  She recalled that on the first Wednesday of September 2011, he came home and

complained of his back hurting.  He stated that he injured it “putting up boxes in this little

hole that was in the wall” at work.  Odom related that he stayed in bed the following

weekend and could barely walk at that time because of his back problem.  She believed

that he went to the doctor either the Friday or the Monday following the injury.  At first, she

testified that it was Griffis who made the first appointment with Dr. Pledger, at Claimant’s

request.  But later, she stated that she was the one who did it, and that Griffis made the

second appointment for him.  Still later, she reverted to her first version and then switched

her testimony a final time to state that she made the first appointment.  With respect to the

first visit–which again is the only one documented in the records before me–Odom stated

that she did not accompany her husband back to the examination room.  She did

corroborate that he attempted, without success, to see Dr. Jordan, and that he has also

treated at St. Vincent and UAMS.

Curiously, she confirmed that Griffis had informed her husband in her presence not

to tell Pledger that his injury was work-related, but to do otherwise would cause Pack’s

insurance to “go up.”  Claimant never related this key piece of information (that his wife had

been present) in his testimony.  Per Mrs. Odom, Griffis stated that he was to tell the doctor



Odom - Claim No. G108119 15

“that he was just getting old.”  What is even more curious about this is Mrs. Odom’s

testimony that this alleged conversation, which took place as they sat in a car outside

Pack’s, was prior to the second visit with Pledger.  The significance of this, of course, is that

it does not explain Claimant’s failure to disclose the cause of his injury during the first visit.

She testified that while he has had previous back problems, they were not as severe

as they were after this alleged incident.  But she also admitted that in her deposition, she

denied that he had any prior back trouble or treatment.  She attributed this discrepancy to

her tendency to be sleepy (she fell asleep both prior to her deposition and while she was

waiting to testify at the hearing), and that she also became restless and forgetful.  Based

on my observation of her and after considering the discrepancies outlined above, I cannot

credit her testimony.

Kaye Hiserodt.  While Hiserodt, Pack’s bookkeeper, did not deny during her

testimony that she had a  conversation with Claimant on September 7, 2011 in which he

complained about his back, she maintained that she could not recall it.  She also stated that

she did not overhear any other alleged conversations concerning this matter.  I closely

observed this witness and noted the guarded nature in which she testified and her repeated

answers that she had no recollection about the events at issue.  Based on this, I do not

credit her testimony at all.

Donna Griffis.  This witness, the assistant employee manager at Pack, testified that

Claimant did not report to her on September 7, 2011 that he hurt his back while moving

boxes at work.  She also denied that he made any such complaints when he returned to

work two days later–which she confirmed was his last day at Pack.  Griffis testified that
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Claimant later called her and asked her to make him an appointment with Dr. Pledger

concerning his back.  Of course, this in and of itself, is not significant, in light of the fact that

Pack had covered non-work-related medical expenses for Claimant in the past.  In fact, she

testified that he asked her if the business would pay for the visit.  In fact, Pack did cover it.

Claimant also attributed his request to his belief that Griffis could get him in to see the

doctor more quickly.  But according to her, even on this occasion Claimant did not stated

that his back complaints were a result of his job.

She testified that Claimant did not tell her that he had been hurt on the job until “a

few days” after the second visit to Pledger–when he was asking to see Dr. Jordan.  After

she was shown the Form AR-1, she specified that Pack actually was notified on the

September 22, 2011.  She maintained that even on this occasion, he described the back

problem as being from a forklift incident in 2001, and that he had suffered problems “at

various times”; moving boxes on September 7, 2011 was not mentioned.  The report, written

in her own hand, reflects that she was unsure of the date of injury, and described it as

having occurred “possibly while driving [a] forklift.”  But she testified, as did Claimant, that

he never referenced the alleged box-moving incident until after the October 10, 2011 denial

of the claim.  She did not find out about this until she heard it from Yarberry.

Griffis adamantly denied that she ever asked Claimant not to report his back problem

as being work-related.  After consideration of her testimony, I find her to be a credible

witness.

Andy Odom.  Claimant presented rebuttal testimony in which he denied ever telling

Griffis that he was hurt on a forklift.  He also testified that the workers’ compensation
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paperwork was filled out on September 13, 2011–the day before he went to Pledger.

Claimant stated that he came to the business and informed her that “this wasn’t going to

be no simple thing, that I was hurt pretty bad, that’s when she went in and got the workers’

comp paperwork and had me fill it out.  I didn’t ask for it.”  However, this is at odds with his

earlier testimony that this did not occur until after he saw Pledger.  Claimant also denied

asking that Pack pay for his first medical visit.  After my observation of Claimant and after

consideration of the numerous inconsistencies outlined above, I am unable to find that he

is a credible witness.

In sum, after consideration of the foregoing evidence, I cannot find that Claimant has

proven that he sustained a compensable injury.  His own testimony that there never was

a particular time on September 7, 2011 in which he suddenly felt back pain, and that it did

not occur as a result of moving any particular box, forecloses his claim to a specific-incident

injury.  Even if this were not the case, and with respect to the theories of gradual onset and

aggravation, he has not shown that he suffered a back injury in the course and scope of his

employment at Pack.  As I have held, I cannot credit his testimony and that of his wife

because of the numerous discrepancies I have noted, along with my own observation of

them.  The most serious problems with his version of what occurred are not only

testimonial–I have credited Griffis’ over that of Claimant and Mrs. Odom–but that what has

been established.  Claimant did not tell Dr. Pledger that he got hurt at Pack, let alone that

it occurred while moving boxes.  While Claimant testified that he did not disclose this to the

doctor because Griffis told him not to–and, again, I have not that after considering the

testimony of the respective witnesses–it does not explain his telling Dr. Pledger that he had
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been hurt about two weeks before the alleged incident.  But again, this statement actually

does comport with Claimant’s admission that he injured his back (contrary to earlier denials

by he and his wife) around Memorial Day 2011 and that the pain returned on occasion in

the months following.  Although Claimant gave conflicting testimony on this point, I find that

the evidence shows that he did not disclose to Respondents that he was injured while

moving boxes on September 7, 2011 until after his claim was denied on October 10, 2011.

He has not proven that he suffered a compensable lower back injury, regardless of the

theory advanced.

B. Other Issues

Because Claimant has not proven by a preponderance of the evidence that he

incurred a compensable injury, the remaining issues presented–whether he is entitled to

reasonable and necessary medical treatment and temporary total disability benefits–are

moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that his

alleged lower back injury was compensable.  He has been unable to do this.  Therefore,

in accordance with the findings of fact and conclusions of law set forth above, his claim

must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


