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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondent was represented by HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 4, 2012, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on August 6, 2012.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The self-insured employer/employee relationship
existed at all relevant times, including May 29,
2009.

3. The claimant sustained a compensable injury to her
back.

4. Pursuant to a Change of Physician Order entered
June 30, 2010, her primary treating physician
until his death was Dr. Harold Chakales of Little
Rock, Arkansas.
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5. The claimant’s average weekly wage of $170.00
entitles her to a temporary total disability
compensation rate of $113.00. (T. 4)

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensation rates, if necessary (withdrawn).

2. Whether the claimant is entitled to additional
medical treatment associated with her compensable
injuries, including the appointment of another
physician through the Arkansas Workers’
Compensation Commission as a result of the death
of her previously appointed physician, Dr.
Chakales.

3. Whether the claimant is entitled to an award of
permanent partial disability benefits associated
with her compensable injuries.  If so, when the
claimant’s healing period ended for purposes of
being entitled to benefits for permanent
anatomical impairment, and, also when awarded
benefits for permanent impairment begin to accrue:
at the end of the healing period, when an
impairment rating is assigned by a physician, or
when the Commission’s award is entered.

4. Attorney’s fees.

Respondent:

1. Claimant’s entitlement to additional benefits.

The record consists of the October 4, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Patsy O’Guinn became employed by Red

River Home Health/Little River Memorial Hospital in March of

2004, working full time as a nurse’s aide providing in-home



3PATSY O’GUINN - F904867

services for patients. (T. 20) Prior to March of 2004, Ms.

O’Guinn was in two motor vehicle accidents, the first in

1999 and the second in early 2004, that caused some degree

of injury involving both Ms. O’Guinn’s neck and her lower

back. (T. 22, 25) 

After working approximately two years for Little River

Memorial Hospital, Ms. O’Guinn switched her work from full

time employment to part time employment in 2006 because full

time employment was causing her problems with her neck and

back. (T. 21-22) 

On May 29, 2009, Ms. O’Guinn sustained an admittedly

compensable low back injury when she pulled on a patient’s

bed. (T. 30) Ms. O’Guinn was off work and paid temporary

disability compensation from May 30, 2009, through August 6,

2009, then returned to work for Little River Memorial

Hospital until she left work on or about October 8, 2011, to

undergo an unrelated carpal tunnel release surgery.  (C.

Exh. 1 p. 3-4; T. 18) Ms. O’Guinn went back to work part

time as a nurse’s aide for a new employer, Southwest

Arkansas Development Council, on March 28, 2012, and

continued to perform that work at the time of the hearing

held on October 4, 2012. (T. 17-18)

Between May of 2009 and November of 2011, Ms. O’Guinn

received treatment for her compensable back injury primarily

at the direction of two orthopedists, first Dr. Kenneth

Rosenzweig and later Dr. Harold Chakales.  Dr. Rosenzweig
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1The Full Commission’s decision was affirmed in Wal-
Mart Associates, Inc. v. Keys, 2012 Ark. App. 559, ___
S.W.3d ___ (2012).

treated Ms. O’Guinn from June of 2009 through approximately

February of 2010.  After Ms. O’Guinn gave an inconsistent

and unreliable effort in a functional capacity evaluation

performed in March of 2010, Dr. Rosenzweig placed Ms. 

O’Guinn at maximum medical improvement with no formal

restrictions on her work. (C. Exh. 1 p. 76)

Ms. O’Guinn requested a change of physicians, and the

Commission’s Medical Cost Containment Division entered a

Change of Physician Order on June 30, 2010, changing Ms.

O’Guinn’s treating physician from Dr. Rosenzweig to Dr.

Chakales, who treated Ms. O’Guinn from July of 2010, until

the time of Dr. Chakales’ death, sometime after November 30,

2011.  In light of Dr. Chakales’ death, the claimant’s

attorney petitioned the Medical Cost Containment for another

change of physician to Dr. Vestal Smith. (Cl. Exh. 1 p. 97)

The Medical Cost Containment Division’s Administrator

declined to enter the requested order, absent a finding by

an administrative law judge that the claimant is entitled to

additional benefits, in light of the Full Commission’s

decision in Linda Keys v. Wal-Mart, Full Workers’

Compensation Commission, Opinion filed February 16, 2012.1

(Cl. Exh. 1 p. 97) 



5PATSY O’GUINN - F904867

Issue 1: Change Of Physician/Additional Treatment

In the present case, for reasons discussed below, I

find that the claimant has failed to establish that any

additional medical treatment will be reasonably necessary

for treatment of her compensable back injury. Consequently,

I find moot her request for a substituted physician, Dr.

Vestal Smith, to provide additional reasonably necessary

treatment.

To the extent that the claimant’s attorney contends

that the claimant has an absolute right to a change of

physician without first proving that additional medical

treatment is reasonably necessary, I note that the Arkansas

Courts have in fact interpreted Arkansas Code Annotated

Section 11-9-514, as amended by Act 1167 of 1999, such that

(1) an injured worker generally has an absolute one-time

right to a change of physician, (2) the employer must pay

for the first visit to the new physician in order to fulfill

its statutory duties, and (3) under the 1999 amendments, the

employer cannot prevent a Commission-ordered change of

physician from being entered, or avoid liability the first

visit to a new physician, by attempting to present evidence

that no additional treatment will be reasonably necessary

for the work related injury.  Collins v. Lennox Ind., Inc.,

77 Ark. App. 303, 75 S.W.3d 204 (2002); Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).
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2The Medical Cost Containment Division’s policy of not
naming a substituted change of physician in this case until
the claimant’s entitlement to additional medical treatment
is resolved by adjudication is analogous to the Commission’s
similar policy that the Medical Cost Containment Division
will await the outcome of adjudication on the compensability

However, I find the circumstances in the present case

distinguishable from Brown and Collins, because in the

present case, the claimant received her statutory one-time

change of physician to Dr. Chakales in 2010.  The

respondents paid for the claimant’s first visit to Dr.

Chakales in 2010, and in fact the respondents continued to

pay for Dr. Chakales’ treatment until his death in late

2011.  The general rule is that the employer has the right

to controvert an injured workers’ right to additional

benefits at any time.  It appears from Ms. Hannah’s letter

to Mr. Giles in the record that, when Mr. Giles requested a

substituted change of physician after Dr. Chakales died, the

respondents timely refused to agree on the grounds that no

additional treatment would be reasonably necessary in this

case.  

Absent any guidance from the Full Commission or the

Courts to the contrary, I see no reasonable grounds for

disputing Ms. Hannah’s reasoning that, until the claimant’s

disputed entitlement to any additional medical treatment is

resolved through adjudication, the Medical Cost Containment

Division will not name a substituted authorized treating

physician for the claimant.2    
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of an injury, or on the merits of a statute of limitations
defense, before addressing a requested change of physician.

Turning now to the respondents’ contention that no

additional medical treatment would be reasonably necessary

in this case, injured employees have the burden of proving

by a preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Ark. Code Ann. § 11-9-705(a)(3); Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Air

Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W.3d 1

(2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, the claimant desires an additional 

MRI to “get it solved so I could either work or not work,

whatever.” (T. 70) Ms. O’Guinn also testified that she feels
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her back is worse since Dr. Chakales died because she has

not had any medication since he passed away. (T. 42) Ms.

O’Guinn testified that she manages by taking over-the

counter medication like Tylenol or Advil. (T. 43) 

I find on this record, however, that Ms. O’Guinn has

failed to establish that any additional medical treatment is

reasonably necessary for her work-related low back injury.

As an initial matter, I note that Ms. O’Guinn’s incident at

work attempting to move a bed involved very little trauma by

Ms. O’Guinn’s own description.  I also note that, by her own

description, Ms. O’Guinn had previously sought and received

a permanent cut in her hours due to ongoing neck and back

problems before the bed moving incident in 2009.

I also note that after the incident in 2009, Ms.

O’Guinn’s reported symptoms evolved and therefore so did Dr.

Rosenzweig’s working diagnosis and treatment.  For example,

after initially reviewing Ms. O’Guinn’s MRI and clinical

complaints, Dr. Rosenzweig initially diagnosed chemical

radiculitis due to an annular tear with active sciatica. 

(C. Exh. 1 p. 41) Dr. Rosenzweig prescribed physical

therapy, then performed epidural steroid injections in the

summer of 2009. (Cl. Exh. 1. 34, 41, 44) By September of

2009, Ms. O’Guinn’s symptoms moved to the sacrococcygeal

junction, and Dr. Rosenzweig’s working diagnosis became
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3At various times, Dr. Rosenzweig’s notes spell this
condition as coccyodynia, coccygodynia, and coccydynia.

coccyodynia3 for which Dr. Rosenzweig performed a

sacrococcygeal joint injection. (Cl. Exh. 1 p. 46-48)

According to Dr. Rosenzweig, Ms. O’Guinn received good

relief and was ready to return to work by September 22,

2009. (Cl. Exh. 1 p. 50) On December 9, 2009, however, Dr.

Rosenzweig’s working diagnosis had become coccygodynia,

sacroiliac strain/dysfunction and sacral nerve root

irritation with back and buttock pain. (Cl. Exh. 1 p. 55,

58) On February 5, 2010, Dr. Rosenzweig also recorded

generalized neck pain and back pain, and pain radiating to

the left groin, in addition to the diagnoses of sacroiliac

dysfunction with coccydynia. (Cl. Exh. 1 p. 58) 

Dr. Rosenzweig then recommended a functional capacity

evaluation which Ms. O’Guinn underwent in March of 2010. 

Dr. Rosenzweig noted in a subsequent letter that Ms. O’Guinn

was reported to have given an unreliable effort in the

functional capacity testing with results suggesting self

limiting behavior.  Dr. Rosenzweig indicated that it is

difficult to offer Ms. O’Guinn a definitive opinion

regarding her injuries, treatment, and response to treatment

because of her inconsistency and unreliability on the FCE.

(Cl. Exh. 1 p. 75) Dr. Rosenzweig placed Ms. O’Guinn at

maximum medical improvement with no formal job restrictions.

(Cl. Exh. 1 p. 76)
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Shortly after Dr. Rosenzweig placed Ms. O’Guinn at

maximum medical improvement, Ms. O’Guinn obtained from the

Commission her statutory change of physician from the

Commission. (Cl. Exh. 1 p. 77) Dr. Chakales’ working

diagnosis when he began treating Ms. O’Guinn in the summer

of 2010 was chronic pain and radicular symptoms on the right

and left side.  Dr. Chakales proposed a repeat MRI of the

lumbar spine and an EMG of the back and both legs. (Cl. Exh.

1 p. 81) The EMG study, performed in September of 2010,

yielded normal results. (Cl. Exh. 1 p. 86-88)

On March 28, 2011, Dr. Chakales performed a trigger

point injection in Ms. O’Guinn’s lumbar spine for muscle

spasms. (Cl. Exh. 1 p. 93) On May 24, 2011, Dr. Chakales

indicated that he would see Ms. O’Guinn in the near future

and consider releasing her from his care, but indicated that

she probably needs a functional capacity evaluation. (Cl.

Exh. 1 p. 94) Notwithstanding that expected course of

action, Dr. Chakales nevertheless renewed his previous

recommendation for a repeat MRI when he next saw Ms. O’Guinn

on October 19, 2011. (Cl. Exh. 1 p. 95) Notably, as

indicated above, Ms. O’Guinn stopped working for the

respondent on October 8, 2011, to undergo carpal tunnel

surgery, less than two weeks before Dr. Chakales renewed his

request for a lumbar MRI on October 19, 2011.  When Dr.

Chakales saw Ms. O’Guinn for the last time on November 20,
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2011, he ended his noted with the sentence “She needs no

pain medicine.” (Cl. Exh. 1 p. 96)

To the extent that Ms. O’Guinn seeks another MRI to see

what is wrong with her, I point out that Ms. O’Guinn has

already undergone a lumbar MRI and an electrodiagnostic

study.  I point out that she underwent a functional capacity

evaluation, and her inconsistency and unreliability in

performing that test brings into question the veracity of

her subjective complaints.  Furthermore, I point out that,

even if Ms. O’Guinn underwent an MRI in 2012 that identified

a new back abnormality not present in her 2009 lumbar MRI,

the respondents are only liable for her 2009 lumbar injury,

not for any new abnormality that she may have sustained

thereafter. I find under these circumstances that Ms.

O’Guinn has failed to establish by a preponderance of the

credible evidence that any additional diagnostic testing is

reasonably necessary for her compensable low back injury.

To the extent that Ms. O’Guinn in 2012 seeks additional

prescription medication for her 2009 back injury, I find

persuasive Dr. Rosenzweig’s comment in 2009 that “Cascading

use of narcotics had been discussed and she had been advised

this is not in her best interest.” (Cl. Exh. 1 p. 54) I also

find persuasive Dr. Chakales’ comment on November 30, 2011,

that “She needs no pain medicine.” (Cl. Exh. 1 p. 96) I am

also persuaded by Ms. O’Guinn’s testimony at the hearing

that she currently manages with over-the-counter medications
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such as Tylenol or Advil. (T. 43) I find under these

circumstances that Ms. O’Guinn has failed to establish by a

preponderance of the credible evidence that any additional

prescription medication is reasonably necessary for her

compensable low back injury.

Because I find that Ms. O’Guinn has failed to establish

by a preponderance of the credible evidence that any

additional treatment from any type of physician will be

reasonably necessary for her compensable back injury, I find

this case distinguishable from the circumstances in Wal-Mart

Associates, Inc. v. Keys, 2012 Ark. App. 559, ___ S.W.3d ___

(2012), and I therefore find that the Medical Cost

Containment Division in the present case was justified in

not vacating the claimant’s prior change of physician to Dr.

Chakales and assigning a new physician.

2.  Permanent Impairment 

The Arkansas Courts have identified the requirements

necessary to establish an entitlement to benefits for a

permanent anatomical impairment.

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by
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doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in
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assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

In the present case, I find that the claimant has

failed to establish that she has sustained any ascertainable

degree of permanent anatomical impairment as a result of her

compensable injury.  To date, no physician has assigned Ms.

O’Guinn a permanent impairment rating.  While Ms. O’Guinn’s

lumbar MRI did indicate one annular tear, and Dr. Chakales

did on one occasion document the presence of muscle spasms

in her lumbar spine, I note that Ms. O’Guinn admittedly had

some degree of pre-existing back symptoms. In light of Ms.

O’Guinn’s admitted pre-existing difficulties with her back

when she lifted, and the damage to Ms. O’Guinn’s credibility

caused by her inconsistent and unreliable effort during

functional capacity evaluation testing, I find that Ms.

O’Guinn has failed to establish through her own testimony or

by any other means, that either her annular tear on MRI or

her muscle spasms documented on one occasion by Dr. Chakales

support the existence of a permanent impairment causally

related to her injury sustained on May 29, 2009. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The self-insured employer/employee relationship
existed at all relevant times, including May 29,
2009.

3. The claimant sustained a compensable injury to her
back.
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4. Pursuant to a Change of Physician Order entered
June 30, 2010, her primary treating physician
until his death was Dr. Harold Chakales of Little
Rock, Arkansas.

5. The claimant’s average weekly wage of $170.00
entitles her to a temporary total disability
compensation rate of $113.00.

6. The claimant has failed to establish by a
preponderance of the credible evidence that any
additional medical treatment will be reasonably
necessary for her 2009 compensable injury.  The
claimant’s request for a substituted change of
physician is therefore denied.

7. The claimant has failed to establish by a
preponderance of the credible evidence that she
has sustained any permanent impairment from her
2009 compensable injury.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


