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Respondent No. 2 represented by Mr. David Pake, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 26, 2012, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on May 1,  2012.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order is made a part of the hearing record as

Commission Exhibit No. 1.  By agreement of the parties, the stipulations as

submitted by the parties in the Pre-hearing Order and as amended on the record

are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed at all relevant

times.

3. Claimant’s earning were sufficient to entitle him to a compensation

rate of $440.00 for temporary total disability and $330.00 for

permanent partial disability benefits.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of an alleged January 2003 injury to the low back

(claim No. F411254).

2. Compensability of an alleged work-related injury on November 24,

2003, which had been previously accepted and benefits paid through

March of 2005.  

3. Compensability of an alleged work-related injury on September 8,

2004, as a compensable consequence of a November 24, 2003,

work-related injury during a functional capacity evaluation.

4. Claimant’s entitlement to medical and disability benefits for the

alleged work-related injuries.

5. Payment of all past and future medical care and treatment, including

mileage, meals, and prescriptions.
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6. All other issues are reserved.

The record consists of a one volume transcript of the July 26, 2012, hearing,

consisting of the testimony of Frederick Lamar Oden and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Proffered

Exhibits 1-8;  Respondents No. 1's Exhibit No. 1 (Medical Packet); Respondents No.

1's Exhibit No. 2 (Documentary Exhibit);  Respondents No. 1's Exhibit No. 3 (Letter

dated April 20, 2003, from Social Security Administration);  Respondent No. 2's

Exhibit No. 1 (Deposition of Frederick Oden) (retained in Commission file); and 

Respondent No. 2's Exhibit No. 2 (M. Paul Watson, M.D. Office Notes).

 PROCEDURAL HISTORY

The claimant sustained an injury on November 24, 2003 (WCC No.

F313171), which was initially accepted by respondents No. 1 as compensable and

was paid some benefits.  The claimant filed a From AR-C with the Commission on

October 25, 2004, alleging a re-injury to his lumbar spine on September 8, 2004

(WCC No. F411254), during performance of a functional capacity evaluation.  The

respondents’ attorney sent a letter to the Commission dated January 5, 2005,

denying claimant’s claim for additional benefits and requesting that file numbers

F313171 and F411254 be combined or merged  on the basis that both claims were

the same or related to the same injury reported on November 23, 2004.  File No.

F313171 was assigned to the Legal Advisor Division on January 6, 2005.  The

claimant returned a Legal Advisor Claimant Questionnaire declining mediation

which was received on May 13, 2005.  Respondents returned a Legal Advisor
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Preliminary Notice declining mediation which was received May 25, 2005.  The file

was assigned to an Administrative Law Judge and Pre-hearing Questionnaire

Notices and Pre-hearing Questionnaires were mailed to the parties on July 12,

2005.  Claimant’s response to the Pre-hearing Questionnaire was filed on August

1, 2005.  Respondents’ response to the Pre-hearing Questionnaire was filed on

August 11, 2005, wherein respondents made reference to file No. F411254, which

prompted file No. F411254 to be assigned to the Administrative Law Judge on

August 12, 2005.  The Second Injury Fund filed a response to the Pre-hearing

Questionnaire on August 11, 2005.  A pre-hearing conference was held on October

31, 2005, scheduling a hearing for March 17, 2006.  At the hearing on March 17,

2006, the claimant requested a continuance of the hearing and on March 28, 2006,

the following Order was entered by the Administrative Law Judge:

On the 17th day of March 2006, appeared before this
Commission, the pro se Claimant, Mr. Frederick Oden.  Also present
were Ms. Susan M. Fowler of Roberts Law Firm, P.A., appearing on
behalf of Respondent No. 1, and Mr. David Pake, appearing on behalf
of Respondent No. 2.  A hearing had been scheduled for said date to
determine, in pertinent part, whether the Claimant is entitled to
additional benefits related to an alleged injury to the Claimant’s low
back on or about November 24, 2003.  Prior to the taking of evidence,
the Claimant represented to the Commission that he was mentally
and physically unable to proceed; that he is under the care of a
psychiatrist/psychologist, Dr. Brian Babiak, with his first treatment with
Dr. Babiak having taken place only one day prior on March 16, 2006;
and, that he desired a continuance of the hearing.  After full
consideration of the facts, issues, and the law, it is hereby
determined:

1)  That the Claimant’s motion for a continuance is granted.
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2)  A prehearing telephone conference is hereby set for Monday, May
22, 2006, at 10:00 a.m., at which time a full hearing will be reset.

3)  That the Claimant is ordered to make available to counsel for
Respondent No. 1 and Respondent No. 2 copies of any and all
medical records, notes, and any other documents related to the
Claimant’s treatment with Dr. Brian Babiak, including all past and
future treatment, and as such treatment occurs.

4)  That the Claimant is instructed to immediately execute a HIPAA
compliant medical release allowing Dr. Babiak to provide the above
described records directly to counsel for Respondent No. 1 and
Respondent No. 2 as set forth above.

5)  That counsel for Respondent No. 1 has drafted appropriate HIPAA
compliant medical releases which are attached hereto allowing for the
release of the records described herein.  The Claimant is required to
sign and execute the attached medical releases and return them to
counsel for Respondent No. 1 and Respondent No. 2 within ten (10)
days of the date of this Order.

6)  That the Claimant is further ordered to provide signed and
executed copies of the attached medical releases to Dr. Brian Babiak
and to instruct Dr. Babiak to provide, by either U.S. mail or Facsimile,
copies of any and all medical records, notes and other documents
related to Dr. Babiak’s treatment of Claimant directly to counsel for
Respondent No. 1 and Respondent No. 2.

7)  In the event that Dr. Babiak requires an additional or substitute
medical release, the Claimant is ordered to execute said release
immediately in order to fully comply with the orders set forth above.

8)  If for any reason, the Claimant ceases his treatment with Dr.
Babiak, for any reason, he must immediately notify this Commission,
and counsel for Respondent No. 1 and Respondent No. 2.  The
Claimant is further ordered to notify all parties of any changes in his
treating psychiatrist/psychologist, or of any additional treating
psychiatrist/psychologist/physician, immediately upon said change
and to execute appropriate medical releases for the release of the
new psychiatrist/psychologist/physician’s records.



Oden - F313171, F411254 
and F405242

- 6 -

The pre-hearing conference scheduled for May 22, 2006, was rescheduled

to June 14, 2006, due to claimant retaining counsel.  A pre-hearing conference was

held June 14, 2006, and a hearing was scheduled for September 14, 2006.  On

September 12, 2006, claimant’s attorney requested a continuance and the hearing

was rescheduled for November 16, 2006.  On November 8, 2006, claimant’s

attorney requested a continuance of the hearing in order to complete discovery.  By

letter from this Administrative Law Judge dated November 14, 2006, the hearing set

for November 16, 2006, was cancelled and the files returned to the Commission’s

general files.

On May 23, 2007, claimant’s attorney filed a Motion for Withdrawal of

Counsel and on June 5, 2007, an Order was entered relieving Mr. Kenneth Harper

as claimant’s attorney of record.   The respondents filed a subsequent Motion to

Dismiss which was heard on July 12, 2007.  At that time, the claimant indicated he

still wished to proceed to a hearing on his claim and would cooperate with

discovery, including providing certain HIPAA compliant medical releases.  A hearing

was scheduled for February 2, 2008, but was later cancelled due to pending

discovery issues.  The hearing was rescheduled for February 21, 2008, which was

again cancelled due to pending discovery issues.

The respondents renewed their Motion to Dismiss on March 1, 2011,

asserting that the claimant had not provided SSDI information or a copy of the

mental health evaluation nor had he taken any action since 2008 to bring his case

to a hearing.  During the hearing on May 26, 2011, the claimant advised that he
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would withdraw his claims relating to his psychiatric treatment.  He further advised

that he believed that the attorney handling his Social Security claim had provided

the requested information to the respondents.  The Motion to Dismiss was held in

abeyance pending production of the Social Security information by June 13, 2011,

or the date designated by Social Security in writing when the records would be

available.  The claimant was also instructed to submit in writing a letter stating that

he was withdrawing any claim related to his psychiatric treatment.  The parties were

advised of these rulings from the bench by letter dated May 31, 2011.  In the May

31, 2011, letter the claimant was ordered to submit a copy of the Social Security

documents requested by the respondents, the mental health evaluation report in the

divorce/custody action, and the letter stating his withdrawal of his claim for medical

and disability benefits in connection with his psychiatric treatment no later than June

13, 2011.  The claimant was further advised that if the documents were not received

by June 13, 2011, the claims would be dismissed.  If the documents were received,

a pre-hearing telephone conference would be scheduled and the Motion to Dismiss

would be taken under advisement.  Following the hearing, the claimant submitted

a letter from the Social Security Administration reflecting that on June 7, 2011, the

claimant requested a copy of the Notice of Award letter dated April 18, 2005.  The

letter indicated that the records were not immediately available but would be

retrievable within four weeks.  In addition, the claimant advised the Commission that

he would not withdraw his claim since he was required to produce the mental

evaluation report.  A pre-hearing conference was held on July 15, 2011, to address
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the pending discovery issues concerning the Vigen psychological evaluation and a

current HIPAA medical release and updated list of medical providers.  At that time

the parties agreed that the claimant would submit a copy of the Vigen psychological

evaluation to this Administrative Law Judge within 20 days for an “in camera” review

and an executed current HIPAA medical release and updated list of medical

providers to the respondents within ten days.  By Opinion and Order filed August 18,

2011, based on the agreements of the parties, the Motion to Dismiss was held in

abeyance pending further review of claimant’s compliance with this Commission’s

discovery orders.  A pre-hearing telephone conference was held on September 13,

2011.   At the pre-hearing conference, the parties identified three outstanding

discovery issues:

1. The claimant’s failure to produce an un-redacted copy of the Vigen
psychological evaluation for the “in camera” review by the
Administrative Law Judge in accordance with the letter dated July 15,
2011.

2. The claimant’s failure to submit responses to written discovery
propounded by respondent No. 2.

3. The claimant’s failure to produce the Social Security (“SSDI”) records
requested by respondents No. 1.

The claimant advised that he had attempted to send the mental health

evaluation report to the Administrative Law Judge by e-mail but received a message

that the document was not deliverable by e-mail.  The claimant further advised that

he recently began classes and needed additional time to complete his responses

to the written discovery sent to him by respondent No. 2.  He further stated that he
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had been unable to obtain the SSDI records, notwithstanding his request and the

SSDI response, that the file had been requested as of June 7, 2011, and would be

retrievable within four weeks.  A Discovery Conference and Hearing on the Motion

to Dismiss was scheduled for October 13, 2011.   The claimant was ordered to

attend the Discovery Conference and to produce the un-redacted copy of the Vigen

psychological evaluation report for purposes of the in-camera review to be

conducted by the Administrative Law Judge.  The claimant was further ordered to

submit written responses to any outstanding written interrogatories or requests for

production submitted by respondents No. 1 and No. 2 prior to the Discovery

Conference.  The claimant was further ordered to produce any and all Social

Security documents as requested by respondents within the possession and control

of the claimant or his attorney no later than the Discovery Conference.  The

claimant was advised by the Pre-hearing Order filed September 14, 2011, that

failure to comply with these directives would result in the dismissal of his claim. 

At the Discovery Conference and Hearing held on October 13, 2011, the

respondents contended that the claimant had produced two pages of supplemental

answers to interrogatories and medical documents related to an automobile

accident on September 30, 2011.  The claimant had not produced the Social

Security records or any other medical records beyond June 21, 2006.  The claimant

also produced and provided to the Administrative Law Judge an un-redacted copy

of the Vigen psychological evaluation report.  Respondents contended that the

Social Security records are critical to their ability to proceed to a hearing and may
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contain evidence relevant to permanency, wage loss, and other matters to be

addressed at the hearing in the case.  In addition, respondents contended that the

claimant’s failure to comply with the discovery requests and prior Orders of this

Commission has resulted in delays which have unduly prejudiced the respondents.

The claimant argued that he had provided all of his medical records from Dr. Paul

Watson related to his back and that he had been unable to secure the Social

Security documents since the documents had been transferred to another office

pending reevaluation of his Social Security claim.  The claimant also argued that he

had provided a releases to the respondents for the medical records and the Social

Security records.  

On January 11, 2012, this Administrative Law Judge denied the Motion to

Dismiss and determined that the claimant had demonstrated that he had taken

reasonable steps to obtain his Social Security records,  provided the respondents

a release to obtain the records directly, and supplemented his discovery responses

with the requested current medical records and/or provided releases to obtain those

records.  The only outstanding discovery issue relating to the production of the

Vigen psychological report which was prepared in connection with a custody case

was subsequently rendered moot when the claimant withdrew any claim for benefits

as a result of a mental injury as noted in the Pre-hearing Order on May 1, 2012.  At

the Pre-hearing Conference held on May 1, 2012, the case was scheduled for

hearing on July 26, 2012.
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ADMISSIBILITY OF CLAIMANT’S PROFFERED EXHIBITS

At the hearing, the claimant proffered a packet of medical and other

documentary records.  Respondents No. 1 and 2 objected to the admissibility of the

records on the basis that the records were not exchanged by the parties within

seven days of the scheduled hearing.  Claimant contended that the records were

provided in discovery and that he was not familiar with the procedures before the

Commission.   The May 1, 2012, Pre-hearing Order provided, in pertinent part:  

No documents, including medical reports, will be allowed into
evidence unless exchanged by the parties at least seven (7) days
prior to the scheduled hearing.  Any evidence, whether documentary
or testimonial, that is not disclosed or exchanged in compliance with
this Order and applicable law shall not be considered at the hearing
except with prior leave of the Commission and upon a showing of
good cause.  The record will not remain open at the conclusion of the
hearing for the parties to obtain additional evidence.

All medical records must be indexed by medical provider,
chronologically arranged, and identified by page number.  Any
medical exhibit exceeding fifty (50) pages must be abstracted.
Parties attempting to submit voluminous medical records must be
prepared to show the relevance of the records.  Rather than submit
duplicate medical records, the parties are encouraged to jointly submit
a comprehensive set of relevant medical records.

Exhibits shall not be highlighted or underlined.  If the exhibits are
altered, it will be necessary to substitute those pages before the
transcript is prepared for appeal.

Failure to comply with these directives may result in sanctions,
including the exclusion of exhibits, medical or otherwise, from
evidence.  Evidence not disclosed through the pre-hearing
questionnaire or as set forth within the terms of this Order shall not be
considered as evidence except with prior leave of the Commission
and upon a showing of good cause.
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The Workers’ Compensation Commission has broad discretion with

reference to admission of evidence, and its decision will not be reversed absent a

showing of abuse of discretion.  Brown v. Alabama Elec. Co., 60 Ark. App. 138, 959

S.W.2d 753 (1998).  The Commission is given a great deal of latitude in evidentiary

matters; specifically, Arkansas Code Annotated Section 11-9-705(a) (Repl.1997)

states that the Commission “shall not be bound by technical or statutory rules of

evidence or by technical or formal rules of procedure.”  Additionally, the

Commission is directed to “conduct the hearing in a manner as will beat ascertain

the rights of the parties.” Ark. Code Ann. § 11-9-705 (a): Clark v. Peabody Testing

Servs., 265 Ark. 489, 579 S.W.2d 360 (1979).  In Coleman v. Pro Transp., 97 Ark.

App. 338, 249 S.W.3d 149 (2007), the Court of Appeals considered whether an

ALJ’s refusal to allow rebuttal witnesses not disclosed seven days prior to the

hearing as required in the pre-hearing order constituted an abuse of discretion.  The

Court of Appeals reversed the ALJ and held that the order was inconsistent with a

large body of law that does not require notice for rebuttal witnesses. Id.; Parker v.

State, 268 Ark. 441, 597 S.W.2d 586 (1980) (citing Perkins v. State, 258 Ark. 201,

523 S.W.2d 191 (1975).

In the instant case, the respondents filed an Amended Pre-hearing Response

on July 13, 2012, two weeks prior to the hearing, in which the respondents

contended that none of the three claims filed by Oden were compensable,

notwithstanding their prior acceptance of the November 2003 incident and payment

of related benefits.  
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The records proffered by the claimant are relevant in assessing the

claimant’s credibility and constitute proper rebuttal evidence which is not subject to

the seven day rule set forth in the Pre-hearing Order.  I therefore find that the

claimant’s proffered exhibits should be admitted into evidence in this case.

FACTUAL BACKGROUND

Frederick Oden is 44 years old.  He received a Bachelor’s Degree in History

in 2010 and completed a Master’s Degree in History in May of 2012.  Oden testified

that he had primarily worked in construction and at the paper mill.  He began

working at Georgia-Pacific in August of 1990.  He was initially employed in utility

and was promoted to floor printer operator.

In January of 2003, he worked as a floor printer operator for Georgia-Pacific.

 On January 3, 2002, he felt a sharp pain across his hips while helping a co-worker

getting a piece to turn in the floor printer.  He walked around and ran into his

supervisor, who asked if he was okay since he was limping.  He didn’t file an

incident report because he did not know what it was.  The pain got worse as he

worked the rest of his shift.  He sought medical treatment with his doctor, Dr. Cox,

who prescribed anti-inflammatories.  On the way out of the plant, he saw his

superintendent.  The superintendent asked him if something was wrong since Oden

had a noticeable limp.  Oden told him that he did not know and asked for optional

holidays.  He treated with Dr. Cox and took three weeks of vacation time.  He

sought treatment with Dr. Robert Louis Gavioli at the Orthopedic Clinic on January

21, 2003.  He was referred for an MRI and sent to Dr. Ledbetter at the Louisiana
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Regional Pain Care Specialists.  He received three nerve root block injections in his

back.  The claim was denied by the workers’ compensation carrier.  Oden testified

that the injections did not work so he ultimately underwent back surgery in April of

2003.   Oden testified that his injury was resolved by the surgery and he returned

to work on July 14, 2003.  

In November of 2003, Oden was adjusting a roll of paper that weighed

approximately sixty or seventy pounds when he felt the same type of burning

sensation and sciatic pain that he had felt before.  He notified his supervisor.  He

was taken to the G and W Clinic in Crossett.  He was examined by Dr. Malloy and

referred back to Dr. Gavioli, his prior surgeon.  He underwent another MRI on

December 16, 2003.  He was treated Dr. Gavioli between December 19, 2003, and

June of 2004, who recommended pain management, including steroid injections,

physical therapy, and use of a TENS unit.  He explained that he had not received

any of the recommended treatment as of March of 2004.  He was referred to Dr.

Jim Moore for an IME on March 24, 2004.   He was also seen by Dr. Donna Holder,

a board certified pain care specialist, in Shreveport.  He was also sent to Dr. Bruce

Safman.  All four doctors recommended the same regimen of treatment.  In August

of 2004, he received the recommended injections from Dr. Kathy Majors since Dr.

Holder had retired from practicing medicine.  He testified that the series of three

steroid injections were extremely successful.  He was not able to work during this

time because of a lifting restriction.  On August 30, 2004, he was determined to be

at maximum medical improvement and ordered a functional capacity evaluation.
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Oden underwent the FCE on September 8, 2004.  He testified that he was put

through a stressful regimen of test and left the Wellness Center in tears and with

pain like he had re-herniated his discs.  On October 13, 2004, Dr. Majors extended

Oden’s healing period based on the pain after the FCE.  He received another nerve

root block on October 13, 2004, and was prescribed Percocet and a Fentanyl patch.

He underwent another MRI on January 3, 2005.  He was seen again by Dr. Major

on March 16, 2005, at which time he was found to be at maximum medical

improvement.  He continued to improve, but did not go back to work.  He was

applied for Social Security disability.  His award was denied in March of 2004, but

allowed on June 10, 2005.    He was awarded Social Security disability as of

January 3, 2003, and began receiving benefits as of July of 2003.

Oden testified that he had not been able to go back to work because of his

low back problems.  He continues to take medications for the pain.  He would also

like to have the physical therapy that has been recommended.  He was provided

some kind of water therapy.  He is also seeking mileage and meal reimbursement.

Oden testified that the total mileage, meals, and medical equaled $4,800.00.  

Oden denied that he ever told Brad Harville that he did not hurt his back at

work.  He also denied that he had caught an aunt who passed out at a funeral.

Oden testified that he missed work on December 21, 2002, for a hurt back and the

next day for a funeral.  He did not miss work again until January 3, 2003, not

January 21, 2003, as reflected on the absentee records.  He did not miss work from

July 13, 2003, until November 24, 2003.  He began attending college in August of
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2003.  He explained that he had muscle spasms on December 21, 2002, because

he was crouched under airplane wings for eight to ten hours.  

On cross-examination, Oden admitted that he enrolled as a full-time student

in June of 2003 for the January 2004 session.  He admitted that his back was

feeling better at that time such that he could handle a full load of fifteen hours of

school. He remained a full-time student thereafter except for one semester when

he had gall bladder surgery in the Spring of 2007.  He testified that he still has his

pilot’s license but couldn’t pass the medical tests and sold his airplane.  He admitted

he had hurt his back in December of 2002 while working on his airplane.  After he

enrolled in school, he would work the graveyard shift so he could get off work and

go straight to school.  He signed up for disability in January of 2004, because he

believed he would be paid until he could return to work.  He received temporary total

disability benefits at that time.  He is currently on disability retirement.  He was in

school full time in the Fall of 2004 semester.  

Oden testified that he was familiar with the requirement to report an injury to

his supervisor and that he had a couple of work-related injuries prior to January 3,

2003.  He explained that he did not immediately report the January 3, 2003, incident

because he did not know it was work-related until after the MRI.   Although Oden

denied prior sciatic pain, he was treated by Dr. Gavioli for back pain that radiated

into his left flank and left-lower extremity in 1995.  Although Oden denied a back

injury in December of 2002, he admitted he had muscle spasms from working on

his airplane and Gavioli reported that he had a back strain in late December.  On
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cross-examination, he also admitted having a wreck in September of 2010, in which

he reported back pain.

Oden testified that he worked as a graduate research assistant beginning

in the fall of 2010 and was paid between $6,000.00 and $7,000.00 per year.  He

was paid $29,682.00 when he received his Social Security award.  He receives

$1,650.00 in Social Security benefits.  He also receives $491.00 monthly from the

disability retirement plan at Georgia-Pacific.   

Medical records reflect that the claimant was diagnosed with an acute lumbar

strain on March 27, 1995, by Dr. Gavioli.  At that time, Oden reported pain radiating

into his left buttock and thigh.  He returned to work at full duties.  In 1999, he missed

a year of work due to a psychological breakdown.  He had a hand crushed and

missed a week of work in 2000 or 2001. 

Medical records reflect that Oden sought medical treatment for pain and

occasional numbness in legs and pain in his back on January 21, 2003, with

symptoms beginning on December 21, 2002, and January 2, 2003.   The January

21, 2003 MRI revealed mild central disc herniations at L4-5 and L5-S1.   On March

21, 2003, Dr. Gavioli noted that Oden had intermittent low back pain in the past.  He

noted that he had “some strain during activities in late December and January, but

no one single incident that really seemed to bring on the symptoms.”  He noted that

the steroid injections did not give him adequate relief and recommended surgery.

Oden underwent back surgery on April 10, 2003.  He sought treatment again on

November 25, 2003, with complaints of low back and left leg pain after putting a
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chuck in a big roll of paper at work.  He reported that the pain was the same type

of pain as he had before.  On June 29, 2004, Gavioli noted that Oden’s

examinations, including two MRI’s, showed mild degenerative changes with no

impressive disc herniations.  

On September 8, 2004, Oden underwent a functional capacity evaluation.

The evaluator noted that Oden gave unreliable effort and demonstrated efforts were

submaximal and do not represent his maximal tolerances. On January 19, 2005,

Oden returned to Gavioli with reports that he re-injured his back during the

Functional Capacity Evaluation.  Gavioli noted that “It does not appear from the

report from the MRI that there has been any mechanical change or anatomical

change in the condition of the back as a result of that injury during the FCE.” 

 DISCUSSION

The claimant contends that he injured his back on January 3, 2003, and

again on November 24, 2003.  He further contends that he re-injured his back

during his functional capacity evaluation on September 8, 2004, and that he is

entitled to temporary total disability benefits resuming back from the time they were

ceased and continuing through a date yet to be determined.  Claimant contends that

he is entitled to reimbursement for all unpaid prescription drug medications and is

entitled to all past and future medically necessary care and treatment.  Claimant

contends that he is entitled to mileage and meal expense reimbursement and

contends that he is entitled to penalties and interest for all of the benefits to which

he contends he is entitled.  
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Respondents No. 1 contend that claimant is not entitled to either original or

additional medical or indemnity benefits related to either injury set forth in claim No.

F313171 or claim No. F411254, or that any injury actually occurred on September

8, 2004, as a consequence of an injury that occurred on November 24, 2003.

Respondents also controvert the compensability of the November 24, 2003, injury.

Respondent No. 2, Second Injury Fund, contends that if the claimant

experienced any work-related incident at all, it was merely a temporary aggravation

of a pre-existing condition.  The claimant cannot prove entitlement to any amount

of permanent anatomical impairment as a result of either the alleged last work injury

of November 24, 2003, or the alleged September 8, 2004, compensable

consequence.

I.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:

(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;

 (ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

Objective medical evidence is necessary to establish the existence and

extent of an injury, but it is not essential to establish the causal relationship between
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the injury and the job.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002); Wal-Mart

Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d

467 (2000), the Arkansas Court of Appeals discussed the difference between an

aggravation and a recurrence as it relates to workers’ compensation law.  The Court

stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
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second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  In Davis v.

Helena Chemical Co., claimant suffered from a pre-existing lumbar degenerative

condition before sustaining a compensable injury. Full Commission Opinion, filed

August 3, 1999 (D406121). The Full Commission affirmed an administrative law

judge’s finding that claimant was entitled to additional medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 
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The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).
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In the instant case, the preponderance of the evidence demonstrates that the

claimant suffered from pre-existing back problems.   The evidence further reveals

that he did not attribute his back symptoms on January 3, 2003, to a work activity

and sought medical treatment through his own health insurance and used vacation

time for the lost work time.  He did not report the incident to his supervisor as a

work-related incident although given the opportunity to do so when questioned by

two of his supervisors on the day in question.  He underwent surgery and returned

to work without restrictions in July of 2003.

In November of 2003, he reported a back injury at work.  At that time, he

reported that his symptoms were the same as those he had in January.  He was

provided medical treatment by the respondents.  He did not return to work and filed

for Social Security disability and disability retirement.  He was determined to be at

maximum medical improvement and underwent a functional capacity evaluation in

September of 2004.  He claimed he suffered a recurrence of his back injury as a

result of the examination.  The preponderance of the evidence reveals that there

are no objective medical findings that the clamant re-injured himself during the

functional capacity evaluation.  

After consideration of all the evidence presented, I find that the claimant’s

testimony concerning his claims that his back problems stem from a  work incident

of January 3, 2003, and the functional capacity evaluation in September of 2004

are not credible.  I do find that the evidence supports a finding that the claimant

suffered a compensable back injury on November 24, 2003, which was initially
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accepted and for which medical benefits and temporary total disability benefits were

paid.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2. The employer/employee/carrier relationship existed at all relevant

times.

3. Claimant’s earning were sufficient to entitle him to a compensation

rate of $440.00 for temporary total disability and $330.00 for

permanent partial disability benefits.

4. The claimant has failed to prove that he suffered a compensable

January 2003 injury to the low back.

5. The claimant has proven by a preponderance of the evidence that he

suffered a compensable work-related injury on November 24, 2003,

which was previously accepted and all reasonable and necessary and

related benefits have been paid.

6. The claimant has failed to prove that he suffered a compensable

work-related injury on September 8, 2004, as a compensable

consequence of a November 24, 2003, work-related injury during a

functional capacity evaluation.

7. The claimant has failed to prove that he is entitled to additional

medical and disability benefits.
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8. All other issues are reserved.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


