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CAROLYN NICHOLS, EMPLOYEE CLAIMANT

BAXTER COUNTY REGIONAL HOSPITAL,
EMPLOYER RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 31, 2012

Hearing before Administrative Law Judge O. Milton Fine II on October 3, 2012, in Mountain
Home, Baxter County, Arkansas.

Claimant pro se.

Respondents No. 1 represented by Mr. Walter A. Murray, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On October 3, 2012, the above-captioned claims were heard in Mountain Home,

Arkansas.  A prehearing conference took place on August 13, 2012.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The fourth stipulation was amended, resulting in the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

1. The employee/self-insured employer relationship existed on April 17, 2008,

when Claimant sustained a compensable injury to her left knee.

2. Claimant’s average weekly wage of $334.00 per week entitled her to

compensation rates of $223.00/$167.00.

4. Claimant was assigned a thirty percent (30%) impairment rating to her left

lower extremity, which Respondents accepted.

5. Claimant reached maximum medical improvement and the end of her healing

period on October 28, 2010.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the addition of an issue concerning Claimant’s entitlement to additional permanent

partial disability benefits, the following were litigated:

1. Whether Claimant is entitled to additional medical treatment.

2. Whether Claimant is entitled to the fifty percent (50%) permanent partial

impairment rating assigned by Dr. Thomas Knox and permanent partial

disability benefits pursuant thereto.

3. Whether Claimant is permanently and totally disabled.
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All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that she is permanently and totally disabled as a result

of her compensable injury and is entitled to additional medical treatment

thereof.

Respondents No. 1:

1. Respondents No. 1 contend that they have been paying the permanent

impairment for the claimant’s knee and deny that she would be entitled to

any wage loss disability.

2. Respondents No. 1 further contend that the claimant’s treating physician is

not the one who rated the claimant with a physical impairment.

Respondent No. 2:

1. If Claimant is found to be permanently and totally disabled, the Trust Fund

stands ready to commence weekly benefits in compliance with Ark. Code

Ann. § 11-9-502.  Therefore, the Trust Fund has not controverted the

claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I
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hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibits 1-3 will not be admitted into evidence.

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional treatment of her left knee in the form of pain

management.

5. Claimant has proven by a preponderance of the evidence that she is entitled

to return to Dr. Aaron Wallace for a follow-up evaluation of her left knee.

6. Because there has been no stipulation or issue concerning the

compensability of a back injury, Claimant’s request for back treatment will

not be addressed.  Instead, it will be considered reserved.

7. Claimant has proven by a preponderance of the evidence that she is entitled

to an impairment rating of fifty percent (50%) to the lower extremity–a higher

impairment rating than the thirty percent (30%) to the lower extremity that

Respondents No. 1 previously accepted.

8. Claimant has not proven by a preponderance of the evidence that she is

permanently and totally disabled.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibits 1-3
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At the hearing, Claimant sought the admission of various items of correspondence.

The first, Claimant’s Proffered Exhibit 1, is a handwritten statement dated September 15,

2012 and is purportedly from Doyne Nichols, Claimant’s husband.  Respondents No. 1

objected to its admission on the basis that Mr. Nichols was present and could testify.

Claimant agreed that she intended to call him to testify, and he was sworn in; but he was

released without being called.  She also admitted that she did not furnish Respondents No.

1 with a copy of the statement at least seven days before the hearing.

Claimant’s Proffered Exhibit 2 is a handwritten statement dated August 31, 2012

and is purportedly from Linda Ray Hundley–who, like Mr. Nichols, was identified in the

prehearing order as a witness.  However, according to Claimant, Hundley was undergoing

surgery and was thus unable to attend the hearing.  Respondents No. 1 lodged the same

objections to this statement as they did to the previous one.  Claimant admitted that she

had not furnished the document to Respondents No. 1 at least seven days prior to the

hearing–despite the fact that it apparently was written six weeks before then.  While

Claimant explained that she had just discovered that Hundley would not be able to attend

the hearing, she agreed that the statement was apparently not crafted as a recent

substitute for her appearance.

Claimant’s Proffered Exhibit 3 is a typewritten statement dated September 15, 2012

and purportedly signed by a Shannon Murphy–an individual who was not identified as a

witness.  Claimant explained that Murphy is an oil rig worker in Texas; and as such, he

was not able to come to the hearing.  Moreover, she explained that she had only obtained

the document on September 27, 2012, less than seven days prior to the hearing.  But she
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agreed that she made no effort to get it into the hands of the opposing party in advance

of the hearing.  The objections of Respondents No. 1 to this statement were generally

along the lines of the other two proffered exhibits.

Concerning the hearsay objections, the analysis of this aspect of the issue falls

within the purview of Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011), which states:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Under this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of these statements would not help to

“best ascertain the rights of the parties.”  I have no means with which to assess the

credibility of Mr. Nichols, Ms. Hundley or Mr. Murphy, or determine the truthfulness of the

accounts in the statements.

Furthermore, Claimant’s failure to furnish the statements to Respondents No. 1

abridges the prehearing order, which reads in pertinent part:  “Exhibits and the identity of

witnesses must be exchanged at least seven (7) days prior to the hearing.”  I have the

discretion to admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97

Ark. App. 338, 249 S.W.3d 149 (2007).  But after due consideration, I do not find that



Nichols - Claim No. F904417 7

these violations should be excused.  Accordingly, the objections of Respondents No. 1 are

sustained, and the proffered exhibits will be excluded from evidence.
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CASE IN CHIEF

Summary of Evidence

The hearing witnesses were Claimant and Charlotte Flanagin, an employee of Risk

Management Resources.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from counsel

for Respondent No. 2 to the Commission dated September 19, 2012, consisting of two

pages; Claimant’s Exhibit 4, the record of her July 9, 2009 visit to Dr. Thomas Knox,

consisting of one page; Claimant’s Exhibit 5, pages 6-13 of her functional capacity

evaluation, consisting of eight pages; Respondents’ No. 1 Exhibit 1, a compilation of

Claimant’s medical records, consisting of one index page and 25 numbered pages

thereafter.

Also, by agreement of the parties, the October 2010 change-of-physician order will

be blue-backed to the record.

Testimony

Carolyn Nichols.  Claimant testified that she is 66 years old and has a twelfth-grade

education.  She never attended college.  At the time she suffered the knee injury that is

at issue, she was working for Respondent Baxter Regional Medical Center (“Baxter”).  She

first went to work there around January 25, 1998.  Throughout Claimant’s tenure there, she

was employed as a housekeeper; she applied for other jobs there, without success.  She

related that about four or five months prior to the hearing, she was terminated.  Her

starting pay there was $5.00 an hour, and ultimately increased to $8.57 an hour.
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Prior to her employment at Baxter, from 1986 or 1987 until 1997, Claimant worked

at American Greetings at its facility in Osceola.  There, she performed a variety of

functions over the course of her employment.  She was an order clerk, using a computer

to set up orders for greeting cards.  In this capacity, she used a computer, but was out on

the floor about two hours each shift.  In addition, Claimant supervised workers on the “box

line” when the supervisor was away.  Moreover, she inspected the plant in advance of any

OSHA evaluation, chairing the group tasked with this function for the 2,000-worker factory.

Finally, she was charged with making sure that workers who were filling orders were doing

so efficiently.  This was a desk job.  According to Claimant, she left American Greetings

when she moved to Mountain Home.  When she first went to work there, she was making

$7.85 an hour; at the time of her departure, her hourly rate had increased to $9.10.

Prior to American Greetings, Claimant was employed at a dress shop in Blytheville

from 1973 to 1986.  She described her duties:  “I was bookkeeper, sales lady, I managed

the bridal shop, which was on the second floor, and did all the accounts payable, figured

all those up, and hand counted all the money in the drawers, took the money to the bank.”

She quit that job because she was refused a raise.  Her ending pay there was $4.25 per

hour.  Claimant also worked for two years at another dress shop in Blytheville, performing

bookkeeping functions.  These tasks were not done by computer, but by hand and by a

(now) outmoded machine.  She has not had any formal computer training.

Turning back to her job at Baxter, Claimant related that she was assigned a large

cart that she estimated weighed 300 to 400 pounds (but she admitted that this estimate
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was based only on her observation that “it sure is hard to push”)  It carried two buckets of

water and cleaning supplies.  When cleaning a room on her assigned floor, 

basically we had to go in and clean the room, we would dust the floor, mop
the floor, clean the bathroom, and take out the trash, make sure there wasn’t
any spots on mirrors, and stock the toilet paper and stock the paper towel
and the hand soap.

When a patient was discharged, her duties in that room were increased to include the

sanitizing of all furniture in the room, including the bed:

you would have to strip the bed and take the laundry out and you would have
to wash the bed down, crank it up to where it was all bent up, and clean the
springs and the frames and the wheels and everything on that.  So you’d
have to step over it and get underneath the bed to kind of do all that.

Also, Claimant had to perform housecleaning functions in the public areas of the hospital,

such as waiting rooms.

Claimant related that she had to do heaving lifting at times, including carrying

laundry and emptying dirty water (three gallons) from the buckets on the carts.  The job

had a 50-pound lifting requirement; but according to her, the only tasks that approached

that was moving a bed unaided and flipping or carrying mattresses.

When asked how she sustained her work-related knee injury, Claimant testified that

on April 17, 2008, she was carrying a mop to clean the med room “and the mop slipped

down in between my legs and stuck to the floor and threw me and twisted me down on the

floor.”  Her left knee struck the floor and twisted.  She agreed that the medical records in

Respondents No. 1 Exhibit 1 reflect the treatment that she has undergone, but summarized

her treatment by stating that she has undergone three surgeries by Dr. Knox.  The first, in

May 2009, was a meniscectomy.  When she continued to present with problems, she
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underwent a second meniscectomy in August 2009.  Because she again did not show

improvement, Dr. Knox referred Claimant to Dr. Lowry Barnes, who agreed that a total

knee replacement was necessary.  This was performed in January 2010.  Because of

Claimant’s disagreement with Knox’s assessment that she could return to work for three

to six hours, she requested a change of physician.  She has not returned to Dr. Aaron

Wallace, to whom she was changed; but her understanding is that he has nothing more

to offer her.

With respect to her claim for additional treatment, Claimant related that both Drs.

Wallace and Knox ordered that she undergo pain management, but Respondents No. 1

would not allow it.  At the time she was seeking this treatment, her knee pain was 7/10. 

As for the present, “[i]f I do anything like come up here and walk and get ready and have

to drive and different things, it’s about a seven.  It burns right in the center of the knee

really, really bad . . . .”  She has soreness down her shin, and experiences muscle pain if

she stands for an extended period of time.  According to Claimant, she has not had any

pain medication since the last of her three surgeries by Dr. Knox.  She added that she is

also seeking additional treatment in the form of an assessment to determine why she is

having tracking problems in the knee.

Claimant has been released from treatment and given permanent restrictions.  Her

recollection is that she has a 30-pound lifting restriction, is supposed to refrain from using

a ladder, can walk no more than 100 to 200 feet.  She related that these restrictions came

from her functional capacity evaluation (“FCE”).  Respondents No. 1 did not put the FCE

report into evidence; and while I recessed the hearing and afforded Claimant time to do



Nichols - Claim No. F904417 12

so, she only put in selected pages that do not address her limitations.  However, I note that

Dr. Knox in his October 28, 2010 report stated that the FCE showed that Claimant gave

a reliable effort and demonstrated the ability to work in the Light category.

Claimant’s testimony was that with the 30-pound restriction, she could not do her

former job at Baxter.  But she admitted that she would be able to perform her former tasks

at American Greetings when she was working exclusively at her desk.  And while at first

she stated that she could also return to work at the dress shops, she later stated that this

would not work because of the standing requirements there.  But she also admitted that

she has been given no permanent restrictions with regard to standing.  Regardless, she

estimated that 30 minutes would be the maximum time she could stand without having to

sit.  Although she also described problems with sitting, she admitted that she was able to

remain seated during her testimony by moving her leg around.  Later in her testimony, she

admitted that in her deposition, she testified that she was unsure if she could physically

perform any former jobs and would have to try them.

According to Claimant, she has not looked for work since leaving Baxter.  This is

because of her knee pain.  She applied for Social Security disability, and was approved

in 2011.  When asked if she would like to try to return to the workforce, she responded:

No, sir, I don’t believe I would be able to . . . I don’t think I could because I’ve
been through so much depression and stuff.  I stay in the house.  I go to
town twice a week; once to doctor’s appointment for him or for me or
groceries and to church on Sunday.  And that’s the only time I get out of the
house.

Although Claimant initially testified that she has not worked since the first surgery, she

later agreed that she went back to Baxter on a part-time basis in July-August 2010, folding
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1This comports with a letter in evidence by Dr. Wallace dated January 1, 2011,
advising that he had decided to accept a position with a clinic in Jonesboro and would
be moving his practice from Mountain Home to Jonesboro.

wash cloths in the laundry.  However, at the suggestion of her supervisor, she went back

to Knox because she was still in pain.  She has not tried to work anywhere since then.

Charlotte Flanagin.  Called by Respondents No. 1, Flanagin testified that she is

employed by Risk Management Resources.  She handled the instant claim.  Flanagin’s

testimony was that Respondents No. 1 have not denied or controverted any of Claimant’s

treatment that was by her authorized treating physician.  She related that Claimant had

approached her about getting a second change of physician from Dr. Wallace to Dr.

Kenneth Martin.  Flanagin told her that she could return to Wallace, but Claimant replied

that he had moved to Jonesboro1 and it was too far for her to travel.

When asked if Claimant had asked for pain management, at first she stated that she

did not recall.  Flanagin then related that Claimant had called her about the matter and

Flanagin had responded that because Knox was no longer the authorized treating

physician after the change of physician, they would need to wait on Dr. Wallace’s

recommendation.  Wallace in one report stated that he thought Claimant might benefit from

pain management; but in a later note, he reversed his position.  On the basis of the

reversal, pain management was denied.  She elaborated that the pain management that

Wallace was initially recommending was in the form of lumbar epidural steroid injections.

He had no recommendations for the knee.  The following exchange took place:

Q. Okay.  Is it your position now that y’all are controverting her going
back to Wallace for pain management?
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A. No, well, for whatever, I mean, he’s the treating physician.  I’ve never
denied her going back to him.

Q. So your position today is that you’re not preventing her from going
back to Dr. Wallace for whatever?

A. No, I’m not.
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Medical Exhibits

The parties have neglected to put into evidence records of Claimant’s knee

surgeries.  The records are predominantly after the final procedure.  But based on what

is in evidence–particularly Dr. Knox’s final report, which chronicles his treatment of her–her

treatment consisted of the following:

When Claimant returned to Knox on April 29, 2010, she complained of left knee

pain and clicking, along with swelling on the medial aspect.  He noted that he could detect

no effusion or crepitance, and added:  “The area where she states she has a swelling of

the knee medially is basically the medial side of her patella and I don’t fell like this is a

mass effect.”  The doctor also noted that “We did lab work at her last visit and this was

perfectly normal.”  He wrote:  “Postop total knee pain, three and half months out.  I think

this patient could possibly fall into the category of the 10% of patients still having pain

following total knee replacement and I have advised her of this.”  On June 3, 2010, he

released her to return to modified duty four to six hours a day, two to three days of week.

He specified that she could “fold wash cloths while sitting” and “put laundry in the folding

machine while standing.”  When she returned to Dr. Knox on August 17, 2010, she stated

that this activity was uncomfortable because she had to sit on stool while doing it.

On August 26, 2010, Dr. Barnes performed a second independent medical

evaluation(“IME”) of Claimant.  He noted that her left knee incision was well-healed, and

that there was “absolutely no effusion, no redness, no warmth.”  Barnes stated that she

had “a mild soft tissue clicking at the inferior aspect of the patella, but this is not

significant.  Her patella tracks centrally.”  X-rays showed the replacement to be in excellent
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position with no evidence of loosening.  Alignment and sizing were appropriate as well.

But according to Dr. Barnes, Claimant had related to him the following:

She describes her pain as moderate, throbbing, aching, and burning, and
waking her from sleep.  She states she has associated swelling, numbness,
and weakness.  Symptoms are worse with standing, walking, squatting,
kneeling, going up and down stairs.  Rest, ice, and elevation make her
better.  She says there is no way she can return to work.

Barnes answered a series of questions that had been put to him:

1) In your opinion, what is the etiology of her continued reported knee
symptoms?

Answer: I see no evidence of problem related to her total knee
replacement.  Pain following total knee replacement is
sometimes difficult to explain.  She has a total knee
replacement that looks very good, but she has reported
symptoms.  Certainly, those patients who have workers’
compensation claims and total knee replacements do not do
as well as the patients who do not have workers’
compensation issues.

2) Is there any additional diagnostic studies indicated that would clarify
the etiology of her current symptoms?

Answer: No.

3) Specifically, what treatment is indicated at this phase in
rehabilitation?

Answer: No further treatment is indicated at this time.  The only thing I
would suggest is that she could have a functional capacity
evaluation with strength testing.  Some of her testing on
strength today was inconsistent, in that I could not get a
consistent test for extension of her knee.  It might help to
further evaluate her quadriceps.

4) How long do you anticipate the need for narcotic and other
medications specifically as related to 04/17/2008 injury?
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Answer: As a non-pain-medicine specialist, I do not routinely prescribe
narcotics for total knee replacement pain seven months
following injury.  I would leave that up to a pain specialist.

5) Based upon her current clinical status, when do you feel she could
return to her preinjury position in housekeeping at Baxter Regional
Medical Center?  If not, when would you anticipate she would be able
to safely return to her preinjury position?

Answer: I think that she could begin work in the very near future.  She
should start back to work at four hours per day for six weeks,
and then return at eight hours per day.  She could probably do
that in the near future.

6) Can her current limitations and restrictions, sitting and folding
washcloths, be lessened or lifted?

Answer: Yes.  I think she could return to her normal activities, but I do
think that a functional capacity evaluation might help further
evaluate that.  I think the important thing from her functional
capacity evaluation would be to get a better assessment of the
validity of her responses to examination.

7) Is a functional capacity evaluation indicated?

Answer: Please see above.

8) Based upon her clinical status, when do you anticipate achievement
of maximal medical improvement specifically in regards to her
04/17/2008 injury?

Answer: As soon as she has had her functional capacity evaluation, I
think she can be rated and will have reached maximal medical
improvement.

Dr. Knox wrote on September 23, 2010:

Mrs. Nichols is seen today for a follow-up on her knee.  She has seen Dr.
Lowery Barnes who feels she has reached maximum medical improvement
and I have share this information with her.  Further, he feels like her total
knee is functioning well.  Mrs. Nichols interrupts me at this point telling me
she has a burning pain in the knee.  I have told her I appreciate what she is
saying but from an orthopaedic standpoint we have done everything we can
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2I have omitted the portion of the report dealing with Claimant’s impairment
rating, which is quoted in full, infra, in the discussion of the issue of her entitlement to
such a rating.

to control this pain and that Dr. Barnes agrees with me, that nothing further
surgically can be done.  The knee itself looks good and is functioning well.

In an addendum in that same report, Knox wrote:  “I would recommend an appointment

with Dr. James Clarke at the Pain Clinic for consideration of lumbar epidural sympathetic

blocks, see if this will help with her knee pain.”  He released Claimant to work at light duty

in accordance with the results of her FCE.

Dr. Knox issued his final report on October 28, 2010.2  It reads in pertinent part:

Description of Accident

Carolyn Nichols injured her left knee at work on April 17, 2008.  She was
employed in the housekeeping department at Baxter Regional Medical
Center.  She reported that she tripped over a mop, twisted and then fell
directly on her left knee.

Diagnosis/Treatment Rendered

She presented to the Emergency Department for evaluation when the knee
pain did not improve for several days.  She was seen on April 23, 2008.  Dr.
Pritchard noted a large bruise medial knee with effusion.  X-rays showed no
fracture or subluxation.  The diagnosis was a knee contusion.

She stated her symptoms did improve some over time, but basically she had
been having knee pain since the time of her injury in April.  She was seen
initially in my office on January 8, 2009.  X-rays were taken of the left knee,
and were normal.  She was given a cortisone injection, and scheduled for
MRI scan.  MRI of the left knee on January 15, 2009, showed a complex tear
of the posterior portion of the medial meniscus.  The lateral meniscus also
appeared abnormal.  She underwent arthroscopy of the left knee on May 11,
2009.  Arthroscopic findings were focal chondrolysis of the lateral femoral
condyle, and a medial meniscus tear.  Procedures performed were partial
medial meniscectomy, and micro-fracture chondroplasty of the lateral
femoral condyle.  She was partial weightbearing (50%) for five weeks
postoperatively, and began full weightbearing following her appointment on
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June 16, 2009.  She had therapy for range of motion and strengthening
exercises and gait training.

Mrs. Nichols continued to have substantial pain in her knee.  At her visit on
July 9, 2009, she had no particular effusion, motion was 0 to 130 deg.  She
had tenderness in the lateral joint.  X-rays revealed slight narrowing of the
lateral joint space, particularly with weightbearing.  Repeat MRI scan on July
16, 2009, showed a tear of the medial meniscus.  The lateral meniscus
appeared to be intact.  She had a repeat arthroscopy of the left knee on
August 14, 2009.  Arthroscopic findings were Grade 3, focal 4,
chondromalacia of the lateral femoral condyle, Grade 3 chondromalacia of
the medial femoral condyle, lateral meniscus tear, and medial meniscus tear.
Procedures performed were partial lateral meniscectomy and partial medial
meniscectomy.  She again had therapy for quad and VMO strengthening.

Unfortunately, Mrs. Nichols continued to have constant pain in her knee.  At
her office visit on September 17, 2009, we discussed treatment options.  I
felt our only option at that point was total joint arthroplasty.  She was seen
again on October 22, 2009.  X-rays of the left knee were taken, and they
showed overall joint space to look good.  I recommended sending her to Dr.
Lowry Barnes in Little Rock for a second opinion.  She saw Dr. Barnes on
November 19, 2009, for an independent medical examination.  He concurred
with my recommendation for total knee arthroplasty, noting that she had
arthroscopic evidence of greater disease that was evident on her plain films.

Mrs. Nichols underwent left total knee arthroplasty on January 11, 2010.  At
her postop visit on January 22, 2010, she had mild swelling and an area of
erythema on the lateral aspect of her knee.  The surgical incision was clean
and dry, and staples were removed.  Therapy was ordered.  Lab work was
obtained.  Her C-reactive protein and sed rate were elevated.  There was a
little warmth to the knee, no redness, slight effusion.  An arthrocentesis of
the knee was then carried out, and the fluid sent for cell count, differential,
gram stain, and culture.  I did not feel this represented an infectious process.
Joint fluid analysis showed total white blood count of 671, culture was
negative at 72 hours.  She had a little latent inflammation without question.
I recommended we hold off on therapy.  Lab repeated on March 16, 2010,
was normal.  I encouraged her to continue with her exercises.  Supervised
therapy was resumed May 17, 2010, and she continued with therapy
thorough August 25, 2010.

She continued to have knee pain following her total knee arthroplasty.  At
her visit on June 3, 2010, exam showed no effusion, her scar was well
healed, and motion was 0 to 120 deg.  Workup to that point was negative for
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infection.  I suggested an appointment with Dr. Lowry Barnes to see if he had
any suggestions for management.  Mrs. Nichols saw Dr. Barnes on August
26, 2010.  He did not see any evidence of problem related to her total knee
replacement, and felt that no additional studies or further treatment was
indicated.  He recommended a functional capacity evaluation to determine
her current functional status for returning to her pre-injury position, and after
this was completed, he felt she would be at maximum medical improvement.

She had a functional capacity evaluation on September 16, 2010.  The
results indicate that she gave a reliable effort.  Her functional abilities and
functional limitations were set forth in the report, and the conclusion was that
she demonstrated the ability to perform work in the Light classification of
work.

I last saw Mrs. Nichols on September 23, 2010.  We discussed Dr. Barnes’
report, and the results of her functional capacity evaluation.  I did talk to her
about the possibility of lumbar epidural sympathetic blocks with Dr. Clarke
at the Pain Clinic, and that we would see about getting approval for this.  I
was informed that she had filed a request for change of physician, and
therefore, the insurance company would not authorize an appointment with
Dr. Clarke.  I agree with Dr. Barnes that she has reached maximum medical
improvement.

Temporary Disability

Mrs. Nichols was off work following her initial surgery on May 11, 2009, until
June 30, 2010, when she was given a release to return to work modified
duty.  On August 17, 2010, she was taken off work until her appointment with
Dr. Barnes on August 26, 2010.  At her appointment on September 23, 2010,
she was given a release to return to work light duty according to the
functional capacity assessment.

When Claimant went to Dr. Wallace on November 17, 2010, she presented with left

knee pain “located anteriorly and she localizes it poorly but in general about the

peripatellar region.”  After an inconsequential examination, he wrote:

She feels as if the knee scope and the left total knee never really helped her.
She did land directly onto the left patella.  She had a lateral retinacular
release after reviewing the operative report.  Cannot completely rule out an
avascular necrosis of the patella at this point with history and physical exam
and x-rays.  I am going to send her for a bone scan.  If she does not have
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3The date of the letter is written as “January 28, 2010.”  But from the balance of
the evidence and the fax heading on the document, it is apparent that the year should
be 2011 instead of 2010.

findings consistent with AVN of the patella, she will be released to full duty
for work.

The bone scan results, per Wallace, were “not consistent with osteonecrosis of the patella.

She does have some slightly increased subchondral uptake in all regions of the total knee

arthroplasty which are normal findings at this point postoperatively.”  He concluded:

She appears to have residual pain and is symptomatic.  I am unable to
determine a cause for her pain though she does have some peripatellar
synovitis but otherwise cause is of unknown origin at this point.  I defer to
her functional capacity evaluation as far as work limitation and I am going to
refer her to Dr. Clarke for pain management.

On January 28, 2011,3 Dr. Wallace issued a letter that reads:

Carolyn Nichols is a patient of mine who was here for another opinion after
a total knee arthroplasty.  She has received a functional capacity evaluation
for which I deferred for her disability.  She has had a reliable test result and
demonstrated the ability to work in the light classification as defined by the
U.S. Department of Labor Guidelines.  I am unable to find an organic cause
for her continued pain at this time and I recommend a referral to Dr. Martin
in Little Rock per her request.

In a letter from Ann Wilson from Systemedic to Dr. Knox dated January 24, 2011,

she noted that in his final report, he had recommended lumbar epidural sympathetic

blocks.  When asked to clarify and provide a rationale for this with regard to a total knee

replacement, Knox wrote on January 31, 2011:  “I don’t think they are necessary at this

time.”
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4The portion of the correspondence dealing with the impairment rating is
addressed infra in the discussion of that issue.

Wilson wrote Dr. Wallace on February 15, 2011, asking him certain questions.  He

responded on February 21, 2011, by writing on the original correspondence.4  Those

questions and answers are as follows:

1. Based on our phone conversation and you[r] medical record
documentation [sic].  Has Ms. Nichols achieved maximum medical
improvement specific in regard to her 4/17/08 injury and subsequent
arthroscopy and total knee replacement?

yes

2. If not, what additional treatment is indicated as the result of her
4/17/08 injury?

none

3. Is pain management indicated?

no

4. Are the anticipated sympathetic blocks indicated for pain treatment
specifically in regards to Ms. Nichols[‘] total knee replacement?  If so,
please provide rationale and clarify if this treatment is within standard
medical practice.  Please explain.

no
ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment
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and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after (as here) the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’
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credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The evidence before me shows that Claimant, following her work-related injury of

April 17, 2008, was diagnosed as having, inter alia, meniscal tears in the left knee.  As a

result, she underwent two arthroscopic procedures on May 11, 2009 and August 14, 2009,

respectively.  Because these were not successful, she ultimately underwent total knee

replacement on January 11, 2011.

She is seeking additional treatment in the forms of (1) pain management and (2)

further evaluation of the knee because of tracking problems she states she is having.  With

regard to the quest for pain management, I note that the evidence before me does not

reflect that any physician is currently recommending this.  Dr. Barnes, who performed two

IMEs, sidestepped the question and stated that he would defer to a pain management

doctor.  Dr. Knox, who performed all three surgeries, initially recommended that Claimant

see Dr. Clarke for consideration of lumbar epidural sympathetic blocks.  But he later

opined that he did not think this was necessary “at this time.”  Similarly, Dr. Wallace, to

whom Claimant changed after Knox, recommended that she see either Dr. Clarke or Dr.

Martin for pain management.  In so doing, however, he noted that he could find no “organic
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cause for her continued pain.”  But later, Wallace simply answered, “no,” when asked if

pain management was indicated in this case.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

the opinions of Drs. Knox and Wallace that pain management is not warranted here.  In

so doing, I believe that Claimant is sincere in rating her knee pain as 7/10 with activity.

But any belief, no matter how sincere, is not a substitute for credible evidence.  Graham

v. Jenkins Engineering, 2004 AWCC 46, Claim No. F112391 (Full Commission Opinion

filed March 12, 2004).

In considering the pain management aspect of this issue, I note that Claimant at one

point in her testimony indicated that she would like injections in her back because of back

symptoms.  When asked how her back complaints relate to the knee injury, she

responded:  “The back injury is from me getting up like this when they told me that I

couldn’t put any weight on this left leg for 30-something days.”  But I cannot reach this

because I have not been asked to address whether Claimant sustained an injury to her

back that was a compensable consequence of her knee injury.  See Singleton v. City of

Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed February

23, 2006)(improper for administrative law judge to address issue not raised at hearing),

rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).  Thus, this aspect of

the additional-treatment issue will be considered reserved.
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Claimant is also seeking additional treatment of her left knee concerning what she

states is a tracking problem.  I note at the outset that none of the physicians have noted

the presence of such  a situation.  Dr. Barnes in his second IME wrote that her left patella

“tracks centrally.”  He did acknowledge that she has “a mild soft tissue clicking at the

inferior aspect of the patella”, but he hastened to add that “this is not significant.”  He did

not recommend any additional diagnostic studies.  Dr. Wallace found the components of

the knee replacement were “well fitting with excellent alignment.”  He noted no “obvious

loosening.”  By the same token, Dr. Knox found no problems and noted that “from an

orthopaedic standpoint we have done everything we can to control this pain . . . .”  I credit

these assessments.  However, I also credit Flanagin’s testimony that Respondents No. 1

are not controverting Claimant’s entitlement to return to Dr. Wallace, who is still her

authorized treating physician.  For that reason, I find that Claimant has proven that she is

entitled to go back to Wallace for a follow-up evaluation of her knee.  In doing this, I am

not unmindful of Claimant’s testimony that it would be onerous for her to continue to see

him in light of the fact that he has moved his practice from Mountain Home to Jonesboro.

But I credit her statement that she still is capable of driving and has even driven her

husband to and from Little Rock for medical appointments.

B. Whether Claimant is entitled to a permanent partial impairment rating and

benefits pursuant thereto.

Claimant has asserted that she is entitled to an impairment rating over and above

what Dr. Wallace assigned her.  Respondents No. 1 contend otherwise.
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An injured worker has the burden of proving by a preponderance of the evidence

that they are entitled to compensation for a permanent physical impairment.  Jarrett v. Sol

Alman Co., 2003 AWCC 101, Claim No. E904563 (Full Commission Opinion filed May 30,

2003).  Under Ark. Code Ann. § 11-9-102(4)(F)(ii)(a) (Supp. 2011), “Permanent benefits

shall be awarded only upon a determination that the compensable injury was the major

cause of the disability or impairment.”  A “major cause” is defined as more than fifty

percent (50%) of the cause, and a finding of major cause must be proven by a

preponderance of the evidence.  Id. § 11-9-102(14).

It is the duty of the Commission to determine whether the injury caused any

permanent anatomical impairment and, if such impairment did occur, the Commission must

determine “the precise degree of anatomical loss of use.”  Jarrett, supra (citing Johnson

v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Crow v. Weyerhaeuser

Co., 46 Ark. App. 295, 880 S.W.2d 320 (1994)).  Pursuant to Ark. Code Ann. § 11-9-522(g)

(Repl. 2002), the Commission has adopted the Guides to the Evaluation of Permanent

Impairment, Fourth Edition (the “AMA Guides”), for assessing anatomical impairment,

“exclusive of any sections which refer to pain and exclusive of straight leg raising tests or

range of motion tests when making physical or anatomical impairment ratings to the spine.

See AWCC R. 099.34.  As part of its duty to translate medical evidence into an appropriate

impairment finding using the AMA Guides, the Commission may assess its own impairment

rating using the Guides as opposed to relying solely on its determination of the validity of

ratings assigned by physicians.  Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).
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As the parties stipulated, and I accepted, Dr. Wallace assigned Claimant a thirty

percent (30%) rating to the lower extremity.  The evidence reflects that in the margin of a

letter to him from Ann Wilson dated February 15, 2011, next to the paragraph in which

Wilson asks that Wallace opine whether Claimant is entitled to a rating under the AMA

Guides, he wrote:  “Table 64 p. 85 30%.”  At the bottom of the letter, the doctor initialed

the following handwritten comment:  “Impairment is to her lower extremity.”

Examination of Table 64 reflects that there are three possible impairment ratings

that may be assigned following knee replacement surgery, and those are based on

whether a “good,” “fair,” or “poor” result was achieved.  The applicability of those results

are determined using a points system, with 85-100 being “good,” 50-84 being “fair,” and

less than 50 being “poor.”  A “good” result entitles a claimant to an impairment rating of 15

percent to the body as a whole, or 37 percent to the lower extremity; for a “fair” result, the

rating is 20 percent to the body as a whole, or 50 percent to the lower extremity; and for

a “poor” result, the rating is 30 percent to the body as a whole, or 75 percent to the lower

extremity.  There is no provision for in-between ratings.  Consequently, Dr. Wallace’s

rating of 30 percent to the lower extremity, which–again–Respondents No. 1 accepted, is

not a valid rating under the AMA Guides.

Dr. Knox also employed Table 64 in assigning Claimant an impairment rating.  On

October 28, 2010, he wrote a report that reads in pertinent part:

Table 66 on page 88 of the American Medical Association Guides to the
Evaluation of Permanent Impairment, Fourth Edition, is used to rate knee
replacement results.  She has a total of 51 points, which is a fair result per
Table 64 on page 85.  The rating for a fair result is 50% to the lower
extremity, which is 20% whole person.
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I credit Dr. Knox’s opinion over that of Dr. Wallace on this matter and find that Claimant

has proven by a preponderance of the credible evidence that she is entitled to an

impairment rating of 50 percent (50%) to her lower extremity.  In so doing, I find that the

major cause of her knee condition is her work-related injury of April 17, 2008.

C. Whether Claimant is permanently and totally disabled.

The parties have stipulated that Claimant sustained a compensable injury to her left

knee.  Knee injuries are scheduled ones.  See Ark. Code Ann. § 11-9-521(a)(3)-(4) (Repl.

2002).  Arkansas Code Annotated § 11-9-519(e)(1) (Repl. 2002) defines “permanent total

disability” as follows:  “inability, because of compensable injury or occupational disease,

to earn any meaningful wages in the same or other employment.”  A claimant who has

sustained a scheduled injury is limited to the applicable allowances in § 11-9-521, and

such benefits cannot be increased by considering wage-loss factors.  Federal Compress

& Whse. v. Risper, 55 Ark. App. 300, 935 S.W.2d 279 (1996).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Arkansas. Code Annotated § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.
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(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14).  “Disability” is the

“incapacity because of compensable injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the compensable injury.”  Id.

§ 11-9-102(8).

The evidence before me shows that Claimant is 66 years old and went through

grade 12 in school.  Her work history prior to Baxter includes not only stints as a

bookkeeper and sales clerk, but as a worker in a greeting card factory.  The latter afforded

her the opportunity to work in multiple positions, including one in which she operated

exclusively from a desk, working on a computer.  Her FCE, which showed that she gave

a reliable effort, reflects that she can perform in the Light classification.  It is apparent from

this that she would be unable to return to her job at Baxter–which required, inter alia, that

she lift buckets of water and manipulate heavy mattresses.  But even Claimant admitted

at the hearing that she could still perform a desk job such as the one she had at American

Greetings.  And there may be others in her employment history that she could still do as

well–she agreed that she would have to try them before she could know for sure.  She is

on Social Security disability.  I credit Claimant’s testimony that she is not looking for work

because she is in pain.  But as addressed above, pain management has not been

recommended.  I do not find that she is motivated to return to the workforce.
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After weighing all of the foregoing evidence in light of the law, I cannot find that

Claimant has proven by a preponderance of the evidence that she is permanently and

totally disabled.

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay/furnish benefits in accordance with the

findings of fact and conclusions of law set forth above.  All accrued sums shall be paid in

a lump sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


