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STATEMENT OF THE CASE

On June 27, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A prehearing conference took place on May 14, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment to the fourth stipulation, they are now the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on or about November 16, 2008

and at all relevant times.

3. This claim has been controverted in its entirety.

4. Claimant’s average weekly wage entitled him to the maximum compensation

rates for 2008, $522.00/$392.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained a compensable back injury by gradual onset or,

in the alternative, by a specific incident fall on November 16, 2008.

2. Whether this claim is barred by the statute of limitations.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to temporary total disability benefits.

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties, which were amended and supplemented

at the hearing, are the following:

Claimant:

1. Claimant contends that he suffered a compensable gradual onset back injury

over 31 years of heavy manual labor with the employer and fell on
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November 16, 2008.  Claimant contends he has a compensable back

condition.

2. Claimant contends that he is entitled to reasonable and necessary medical

treatment, including all providers in the medical index.

3. Claimant contends that he is entitled temporary total disability from August

20, 2009, through a date to be determined as he is still in a healing period,

from the lack of treatment.

4. Claimant contends the above benefits have been denied and claimant’s

attorney is entitled to a fee under Arkansas Code § 11-9-715 (Repl. 2002).

5. Claimant reserves all issues not raised herein, including permanent and total

disability, an impairment rating, payment of out-of-pocket expenses and

mileage, and vocational rehabilitation.

Respondents:

1. Respondents contend that the claimant did not sustain a compensable injury

on or about November 16, 2008.  The underlying claim has been denied and

controverted in its entirety, and the respondents have no information in

connection with a purported incident on that date.

2. The respondents are unaware of any objective medical findings establishing

a compensable injury, even in the event the claimant is somehow able to

prove a work incident on that date.
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3. The respondents contend the claimant cannot meet the requirements for a

compensable injury as defined by Arkansas law, and the underlying claim

should be dismissed and barred.

4. Alternatively, respondents contend the claimant is asserting an injury in

connection with a minor workplace incident that occurred on September 17,

2007, for which no treatment was needed by the claimant, did not result in

a compensable injury of any kind supported by objective medical findings,

and which would be barred by the applicable statute of limitations since the

AR-C was not filed until November 16, 2009 (and claimant put a question

mark as to “Date of Accident” alongside November 16, 2008).

5. Alternatively, to the extent the claimant is somehow able to prove a

compensable injury, the respondents plead an offset for any unemployment

benefits and/or group health medical or indemnity benefits paid to him or on

his behalf to the extent allowed under Arkansas law.

6. The respondents reserve the right to amend their contentions and position

in all respects after additional discovery has been completed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury to his back by specific incident on or around

November 16, 2008.

4. The evidence preponderates that Claimant was involved in a work-related

fall on September 16, 2007; and this was the only such incident in which he

was involved.

5. To the extent that the instant claim is one for a specific-incident injury that

took place on or around September 16, 2007, it is barred by the statute of

limitations set forth in Ark. Code Ann. § 11-9-702(a)(1) (Repl. 2002).

6. The evidence preponderates that Claimant first became aware of his back

pain on September 16, 2007.

7. The evidence preponderates that Claimant’s claim for a gradual onset back

injury is barred by the statute of limitations set forth in Ark. Code Ann. § 11-

9-702(a)(1) (Repl. 2002).

8. Because of the above findings and conclusions, the remaining issues are

moot and will not be addressed.

CASE IN CHIEF

Summary of Evidence
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The witnesses at the hearing were Claimant; his wife, Janice Neyland; Jeffrey

Wilson, the production supervisor at Respondent GS Roofing CertainTeed (hereinafter

“CertainTeed”); and Harold Zimmerman, the plant manager there.  Claimant also testified

via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index pages and 30 numbered pages thereafter; Respondents’ Exhibit

1, non-medical records including Claimant’s Form AR-C, an incident report and related

photographs, and his unemployment benefit records from the Arkansas Department of

Workforce Services, consisting of one index page and 29 numbered pages thereafter; and

Respondents’ Exhibit 2, the transcript of the deposition of Claimant taken July 7, 2010,

consisting of 67 transcribed pages plus three pages of exhibits (per Commission policy,

the deposition transcript was not bound into the hearing transcript, but instead has been

retained in the Commission’s file under separate cover).

.A. Compensability

Introduction.  Claimant has contended that he sustained a compensable injury to

his back either (1) by gradual onset as the result of “31 years of heavy manual labor”; or

(2) by specific incident due to a fall on November 16, 2008.  Respondents dispute this.

Legal Standards.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his or her employment;

(2) the injury caused internal or external harm to the body that required medical services
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or resulted in disability or death; (3) the injury is established by medical evidence

supported by objective findings, which are those findings which cannot come under the

voluntary control of the patient; and (4) the injury was caused by a specific incident and

is identifiable by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance

of the evidence any of the above elements, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

Pursuant to Ark. Code Ann. § 11-9-102(4)(A)(ii)(a) (Supp. 2011), proof of rapid

repetitive motion is not required to establish a gradual-onset back injury.  However,

Claimant must still prove by a preponderance of the evidence that the alleged injury was

the major cause of the disability or need for treatment.  He must also show that a causal

connection exists between the injury and the employment.  Gerber Products v. McDonald,

15 Ark. App. 226, 691 S.W.2d 879 (1985).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any
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other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 56 years old and has a seventh-grade education,

testified that he went to work for CertainTeed on June 13, 1977.  The company

manufactures roofing products.

With respect to his gradual-onset theory, he testified that at first, he worked 16-hour

days, using a shovel and pick to unload sawdust from railcars.  After about a year, he

became a forklift driver for one to two years.  Thereafter, his job consisted of catching rolls

of material off a line and stacking 20 of them on each pallet.  The rolls weighed 100 to 105

pounds each.  He performed this job for four to five years, completing 162 pallets in an

eight-hour shift.  According to Claimant, he did other tasks at CertainTeed over the years.

As of November 16, 2008, he had been working four years at a job there that required that

he monitor the manufacturing of sand and rolls of roofing material.  Among other tasks, he

had to lift iron or aluminum rods that went into the rolls.  While the aluminum ones only

weighed 15 to 20 pounds, the iron ones weighed 80 to 90 pounds each (he later referred

to a rod weighing 75 to 80 pounds).  His testimony was that he had to lift a manipulate a

rod every 20 minutes; and CertainTeed eventually was using only iron ones.  Claimant

stated, “I told them all the time that rod was killing me all day long, started picking them big

old heavy rods up.”

As for his specific-incident claim, Claimant testified that he fell at work around

August 16, 2008 at around 6:50 a.m.  He later reiterated that “[i]t was on a Saturday, I

know that.  August.  It happened in August.”  Later, he stated that it was November 16,
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2008–the date listed in his contentions.  However, he admitted that at the time of his

deposition and when he filed his Form AR-C, he was unsure of the date.  Claimant

asserted that Respondents supplied him with this date at his deposition.

When asked what happened that day, he related:

Well, it’s a–you got some flannel roll.  That’s what goes on the back of the
sheet.  That’s what keeps the asphalt from sticking to the roll, you know.
And the flannel broke or something, I guess.  And right before I was getting
ready to get off from work we have a stick-up, called a stick-up, everything
that–it stop the whole line, you know.  You have to stop the line and get the
scraper, go up there and try to scrape it lose out on top of the scraper . . .
Scrape it, trying to scrape the roll, trying to scrape it loose on the roll from
the stuck.  That’s how you–you’ve got to get that scraped off before you can
start back up and re-lace up.

And I was scraping, and the back side was kind of stuck, and I was trying to
jab on it to get the back side loose, and I lost my balance.  And as I fall, I
tried to grab.  There wasn’t nothing to grab there because it be a opening,
and you trying to grab.  And I went down and hit the–the dancer roll.  They
said I was standing on the dancer roll.  I been there 29 years.  I know better
than that.  The dancer roll go up and down, and it turn.  You can’t stand on
it.  And I was scraping, and I fell.  And when I hit the dancer roll, boom, held
me on the racket up.  I hit the dancer roll and I bounced off it, and I hit the
floor.

When shown the photographs from Respondents’ Exhibit 1, Claimant identified them as

depicting the area where the alleged fall occurred.  He elaborated that he was standing

on a catwalk at the time.  Claimant gave a rough estimate of 17 to 20 feet as the distance

that he fell.  The floor that he hit is made of concrete.

According to Claimant, Jeff Wilson, his supervisor, witnessed the fall.  Wilson

prepared a report about it later that morning.  He reiterated that the photographs

accompanying the report, which are in evidence, show the area of the fall.  Claimant

denied ever having any other accidents of this type at CertainTeed, or having any other
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1Claimant, a man of limited education, used the word “worser” multiple times in
his testimony.  Use of “[sic]” after every quotation has not been employed because it
would be redundant.  Other instances of non-standard language have not been
highlighted, either.  It is sufficient to note that these are Claimant’s own words.

incidents in this area.  He testified that prior to the hearing, he was not aware that

Respondents had taken the position that the fall at issue occurred on September 16, 2007.

But he agreed that if that, in fact, was the date it happened, his claim would be barred by

the statute of limitations because he did not file his Form AR-C until November 16, 2009.

However, he denied that he made up the November 16, 2008 date in order the avoid his

claim being time-barred.

Claimant denied having any back problems prior to the fall.  Asked about the onset

of his symptoms on direct examination, he stated:

Well, maybe about six or seven months I started having problems with it
tightening up.  Sometimes I can sit down and then I can’t hardly get up.  And
I can’t do my yard or nothing no more, nothing like that.  I just don’t have
the–the energy I had before I–before the incident happened.  I have all kind
of back problem, and it’s getting worser1 with age, you know, and stuff like
that, and I didn’t have no kind of back problem at all until after this here fall.

When he arrived home the morning after his shift ended, his wife wanted him to go to the

emergency room.  But because he feared that he would lose his bonus check, Claimant

elected to keep working and take over-the-counter pain medication.  He also maintained

that he has suffered no back injuries since the fall.  When he fell, his back struck a jutting

iron pipe; and he still has symptoms in that area of his body.  Claimant first treated with Dr.

Sanjay Dass at Maumelle Clinic, and paid him in cash because he had no health

insurance.
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On cross-examination, when the matter of the onset of Claimant’s back symptoms

again came up, the following exchange occurred:

Q.  Okay.  And I understand that there’s this allegation of a gradual-onset
injury that you’ve made as an alternative argument, saying that it was a
culmination of your employment, but the way I read your testimony, in your
mind, your back problems began when this incident occurred involving these
pictures, is that correct?

A.  That’s when it start–when I started noticing it, yes.

Q.  That’s the first time you ever noticed back problems or back pain is what
you have testified to, and it was that night you began noticing some back
discomfort, is that correct?

A.  That night I fell?

Q.  Yes, sir.

A.  No, not–yeah, I’ve been having a little back pain all the time, but it got
worser after the fall.

Q.  Okay.  Had you had problems before that fall?

A.  I was taking–yeah, I had a little pain–I had a back pain where I just taken
medicine and stuff, you know, what you call it over–but it got worser after I
fell.

Claimant stated at the hearing that his back began to lock up about a week after the fall.

He agreed that in his deposition, he stated that this did not occur until after he stopped

working at CertainTeed.  Asked to explain this discrepancy, he stated that this began “right

after the fall, about a week later, but I noticed it got worser after I stopped working.”  He

admitted that he told no one at CertainTeed that he was having back problems.  Also, he

admitted that notwithstanding his alleged back problems, he represented in his application

for unemployment benefits that he had no disabilities that would limit his ability to perform

normal job duties.  Asked to explain this, he stated:  “People lie all the time about that.” 
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As alluded to above, Claimant filed for Social Security disability benefits–and was

successful.  He related that the doctors who examined him in connection with his

application told him that his back condition was due to all his years of work.  But he has

no written statement attesting to this.

With respect to the bonus discussed above, Claimant testified that he was sure that

the alleged accident occurred in 2008 because that was the last year he was paid a bonus

at CertainTeed.  He was also certain of that year because Wilson at that point “was still

green . . . he had been there maybe seven, eight months because he was still training.”

terminated on August 28, 2009 for pulling a knife on a co-worker.

Janice Neyland testified that she has been married to Claimant for “twenty-

something years.”  She stated:  “It was 2008 when he fell.  It was the year 2008.”  As for

whether they had ever been uncertain about this, she added that “I know it was indicated

we know it was around the 16th because at first, we weren’t sure about the date, but we

knew it exactly–it was right before Thanksgiving in 2008.”  Mrs. Neyland filed the Form AR-

C for her husband.  Asked about the alleged date of the incident indicated on it, which

reads, “11/16 2008?” she admitted, “We was kind of confused with the date, yeah, exactly

at that time.”  Although, she at first indicated that she is sure that the alleged incident

happened on a Saturday, she later qualified that she only knows that it was during the

weekend.  She recalled that it happened on the 11:00 p.m. to 7:00 a.m. shift.  He went to

work on Saturday night and came home Sunday morning.

According to Mrs. Neyland, Claimant’s condition was “pretty good” prior to the fall;

he had not back problem.  But that he was in a lot of pain thereafter.  His back has
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continued to bother him since that time.  She testified that he had health insurance through

CertainTeed and could have gone for medical treatment prior to his termination.  Claimant

never sought treatment before April 2010, and did not tell anyone at work about his back

problems.

Called by Respondents, Jeffrey Wilson testified that he is the production supervisor

at CertainTeed, and has been so employed since August 2006.  He agreed that he was

present when the fall at issue took place.  Moreover, he agreed with Claimant that this was

the only such incident involving Claimant.  His recollection was that it took place on the

11:00 p.m. to 7:00 a.m. shift on the weekend, at the very end of the shift.

Asked what he observed, Wilson responded that Claimant stepped off the catwalk

and onto the dancer roll, which at that point was approximately at the same level as the

catwalk.  However, the sheet on the roll was inadvertently cut, and with Claimant’s weight,

“it released, pulled loose of–on the machine, and that caused it to fall.”  The release

occurred slowly, and then it picked up momentum.  Wilson then saw Claimant fall over on

the roll on his side, and then off the roll and onto the floor.  As for Claimant’s testimony

about striking a pipe, Wilson is not aware of the pipe’s existence; and he could not find it

depicted in any of the photographs.

His testimony was that after the fall, Claimant “jumped up” and indicated that he was

okay.  The next day he indicated that he was sore; but he declined an offer to see him for

treatment.  Claimant never said anything further about the matter.  He was terminated on

August 28, 2009 for threatening another employee with a knife.  Regardless, Wilson

characterized him as a “[s]uperb, superb worker.”
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Shown a report from Respondents’ Exhibit 1, he identified it as the one he prepared

following the fall Claimant described.  The report reflects that this incident took place on

September 16, 2007–and Wilson is the one who made this notation.  Both Claimant and

he were involved in the preparation of the report.  However, while the report had a place

for Claimant to sign it, it does not bear his signature.  Wilson did not know why this was

the case, despite the fact that he represented that “[i]t is standard practice to, once you

have [prepared the report], print it out to present it to the employee, make sure he goes

through it and checks the facts and signs off on it.”  He added that although the report

reflects that Claimant suffered a contusion on the right side of the torso, Wilson never

observed it.  However, he did see Claimant strike the dancer roll with his right side.

The snapshot of Wilson’s computer shows that the three photographs in evidence

were taken, respectively, on 9-17-07 at 11:40 a.m.; 9-17-07 at 12:22 p.m.; and on 9-16-07

at 9:38 p.m.  Wilson testified that he is unaware of any way to alter these signatures–and

he stated that he did not alter them.  His testimony was that the incident in question took

place on September 16, 2007.

Also called by Respondents, Harold Zimmerman testified that he has worked for

CertainTeed for 37 years–eight of which as plant manager in Little Rock.  An investigation

revealed that Claimant had threatened a co-worker with a knife, and he was terminated as

a result.  While a union grievance was filed over the termination, it was later withdrawn

when it the grievance was shown to be meritless.

Zimmerman was aware of Claimant’s fall at work, which he stated took place in

September 2007.  He maintained that Claimant never complained of back pain, and denied
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2Claimant denied ever having such a job, and Wilson corroborated this.  I
conclude that the reference to a “Taco Bell building” is an error on the part of Dr. Dass.

that workers were discouraged from reporting work-related injuries.  Wilson was the

person who investigated and prepared a report on the fall.

Medical Records.  The records in evidence reflect that the first complaint Claimant

made about being hurt as a result of a fall at work was June 10, 2010.  He presented to

Dr. Dass with, inter alia, back pain as the result of an injury he had two years before when

he fell 13 feet from the roof of a Taco Bell building.2  He returned there on June 28, 2010

and underwent lumbar x-rays on July 2, 2010, which were normal.  Claimant continued to

treat with Dass on July 7, 2010, July 28, 2010, October 4, 2010, November 4, 2010,

December 3, 2010, February 14, 2011, and April 20, 2011; but these records reflect no

objective findings of back injury.

Although Respondents have contended that they “are unaware of an objective

medical findings establishing a compensable injury,” one finding does exist in the records

before me.  On August 9, 2010, Claimant underwent a general physical examination by Dr.

Norman Pledger as part of his effort to obtain Social Security disability benefits.  Claimant

told Pledger that he had fallen at work one and a half years before and injured his lower

back.  The doctor took x-rays of the back and found that Claimant had an “old” fracture of

the lateral process at L5.

Non-medical Records.  These records, contained in Respondents’ Exhibits 1 and

2, are comprised of, inter alia, the Form AR-C, incident report and photographs discussed

supra.
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Discussion.  With respect to his claim of a specific-incident injury, Claimant has

alleged that he injured his back at CertainTeed on November 16, 2008.  I take judicial

notice under Buxton v. City of Nashville, 132 Ark. 511, 201 S.W. 512 (1918), that

November 16, 2008 was a Sunday.  The evidence before me clearly establishes that

Claimant was involved in a work-related fall of significant height in the area of the plant

that is depicted in the photographs in Respondents’ Exhibit 1.  Both Claimant and Wilson

testified, and I credit, that only one such incident of this type ever occurred.  But did it

occur anywhere near November 16, 2008?  I find that a preponderance of the credible

evidence does not establish this.  Claimant himself opened his hearing testimony by

repeatedly asserting that the fall occurred in August 2008.  Even when it was pointed out

that he had tied the date to Thanksgiving, he at first did not back off the August

answer–instead stating that Thanksgiving was the next holiday for which he would have

gotten time off.  Later, he changed his testimony to state that the fall occurred in November

2008.  His wife corroborated the latter answer; and like him, she tied the date to the

approaching Thanksgiving holiday.  But she admitted that she was not initially sure of the

exact date; this is reflected by the question mark she admitted that she placed on the Form

AR-C after giving November 16, 2008 as the date of the fall.

Wilson, on the other hand, testified that the fall occurred in September 2007, and

that it occurred on a weekend.  After considering all of the evidence, I credit this over the

accounts given by Claimant and Mrs. Neyland.  The report in evidence states that the

incident took place on September 16, 2007–and I take judicial notice that this, too, was a

Sunday.  Moreover, the photographs depicting the area where the fall happened and which
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were taken in conjunction with the report were taken on September 16 and 17, 2007.  The

report itself was created on September 17, 2007.  Claimant indirectly corroborated

Wilson’s testimony on this when he stated that at the time of the fall, Wilson was still

“green”–that he had only been at CertainTeed for seven to eight months and was still

training.  Wilson’s testimony, which I credit, was that he went to work there in August

2006–which would give him a tenure of about 11 months as of September 16, 2007.  This

is certainly more plausible than the 2008 date.  The evidence preponderates that the only

work-related fall by Claimant took place on September 16, 2007.

In light of this, I cannot find that Claimant has proven that he sustained a

compensable injury to his back by specific incident anywhere close to the date he has

alleged:  November 16, 2008.  Consequently, I am compelled to find that he has not

proven that he sustained a compensable injury under this particular theory.  In making this

finding, I am well aware that in Glass v. Edens, 346 Ark. 487, 58 S.W.3d 369 (2001), the

Arkansas Supreme Court held that it is not a prerequisite to the finding of a compensable

injury that the Claimant identify the precise date on which it occurred.  In that case, the

claimant could only pinpoint the time of his injury within a four-day period.  This is separate

and apart from the matter at hand, where he has identified a date in which no injury even

remotely in time has been shown to have occurred.  See Harris v. Lexicon, 2011 AWCC

79, Claim No. F806168 (Full Commission Opinion filed June 14, 2011).  Essentially, he is

alleging a different incident than the one that took place on September 16, 2007.
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As for his claim for a gradual-onset back injury, I find that I cannot reach its merits

due to my finding, infra, that it is barred by the statute of limitations.  The same is also true

for a claim for a specific-incident injury occurring on or around September 16, 2007.

B. Statute of Limitations

Respondents have also contended that the instant claim is barred by the statute of

limitations.  Under Ark. Code Ann. § 11-9-702(a)(1) (Repl. 2002):

A claim for compensation for disability on account of an injury, other than an
occupational disease and occupational infection, shall be barred unless filed
with the Workers’ Compensation Commission within two (2) years from the
date of the compensable injury.  If during the two-year period following the
filing of the claim the claimant receives no weekly benefit compensation and
receives no medical treatment resulting from the alleged injury, the claim
shall be barred thereafter.  For purposes of this section, the date of the
compensable injury shall be defined as the date an injury is caused by an
accident as set forth in § 11-9-102(4).

To the extent that Claimant is alleging that he sustained a compensable injury in

connection with the fall that the evidence has established took place on or about

September 16, 2007, it is clearly barred by the above provision in light of the fact that he

did not file the claim at hand until November 16, 2009–about two months after the

expiration of the limitations period.

As for his alternative contention that he sustained a gradual-onset back injury, the

Arkansas Court of Appeals in Cottage Café v. Collette, 94 Ark. App. 72, 226 S.W.3d 27

(2006) and Pina v. Wal-Mart Stores, Inc., 91 Ark. App. 77, 208 S.W.3d 236 (2005) held

that the statute of limitations begins to run in gradual onset scheduled injury cases when

the claimant becomes aware of the injury.  Applying that standard by analogy here to an

alleged gradual onset unscheduled injury, it is apparent that the two-year limitations period
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began to run on the date that Claimant’s back symptoms allegedly began.  He testified that

the onset of his back pain was the date of the alleged fall–and his wife corroborated this.

Claimant maintained that his back was fine before then.  Again, I have found that the

Claimant’s only work-related fall at CertainTeed occurred on September 16, 2007.  The

evidence preponderates that this was the date that Claimant became aware of his back

condition.  Therefore, Claimant should have filed this claim by September 16, 2009.  But

again, he did not do this.  Consequently, his claim for a gradual-onset injury is time-barred

as well.

C. Remaining Issues

In light of the about findings and conclusions, the other issues are moot and will not

be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


