
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G109129

NORMA NESS   CLAIMANT

FORT SMITH PUBLIC SCHOOL DISTRICT, Employer RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith
Sebastian County, Arkansas.

Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondent represented by JAMES A. ARNOLD II, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On August 27, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was conducted on July 31, 2011,

and an order was filed on August 2, 2012.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 with

modification and without an objection is made part of the record.

As a result of the pre hearing conference and prior to the hearing

on August 27, 2012, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On October 27, 2011, the relationship of employee-

employer-carrier existed among the parties.
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3. The claimant’s compensation rates, based on an average

weekly wage of $719.79 are $480.00 for TTD and $360.00

for PPD.

4. On October 27, 2011, an accident occurred resulting in an

injury to her leg and shoulder.

By agreement of the parties, and as a result of the pre

hearing conference and prior to the hearing on August 27, 2012, the

parties agreed to the following issues to be litigated:

1. Whether the claimant sustained a compensable injury to

her right leg and left shoulder on October 27, 2011.

2. The claimant’s entitlement to appropriate benefits.

3. Attorney’s fees.

The claimant contends that her accidental fall on October 27,

2011 arose out of and occurred in the course of her employment,

while employment services were being performed and all injuries

sustained in this fall would be compensable injuries under the

Arkansas Workers’ Compensation Act. She further contends that she

is entitled to all appropriate benefits provided by the Act for

these injuries. 

 The respondents contend that the claimant was injured at a

time when she was not providing employment services and her injury,

therefore, fails to meet the definition of a compensable injury

under the Arkansas Workers’ Compensation Act.  The parties also

agree that should the claimant be found to be performing employment

services, her injury will be compensable and all appropriate

benefits will be awarded.
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The stipulations agreed to by the parties at the pre hearing

conference on July 31, 2012 and contained in the  pre hearing order

filed on August 2, 2012, are hereby accepted as fact. From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a sixty-five-year-old female.  She stated that

she had finished high school, had a bit of college, and some

paraprofessional training.  She stated that for the last eighteen

years, she worked for the Fort Smith Public Schools.  She added

that she was a paraprofessional, a bus aide and then a bus driver.

The claimant stated that prior to that time, she worked in the real

estate industry(Record 8/27/12 p. 9-10).  The claimant stated that

on October 27, 2011 she was employed as a bus driver and

paraprofessional at Howard Elementary(Record 8/27/12 p. 10).    The

claimant stated that she worked as an assistant to classroom

teachers in a special education class.  She added that she worked

as an assistant from 8:30 A.M.(after the morning bus route) until

2:30 P.M., when she then left to run her bus route(Record 8/27/12

p. 11).  The claimant testified that her duties as a bus driver

included a bus inspection, signing in and filling out an inspection

slip(Record 8/27/12 p. 11).  She added that it took her about an

hour and a half to complete her bus route.  She stated that she

picked up around eight students.  She stated that the students that
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she picked up went to Euper Lane Elementary.  She then parked the

bus, in the morning, and began her duties as a teacher’s

aide(Record 8/27/12 p.12).  

The claimant testified that she picked up and dropped off the

bus in the morning at the bus yard.  The yard was located behind

the school service center(Record 8/27/12 p. 12).  The claimant

testified that on the morning of October 27, 2011, her husband

dropped her off at the gate of the bus yard(Claimant’s Exhibit No.

1).  She stated it was raining and she had her umbrella.  She added

that she entered the gate and walked toward her bus.  She stated

that bus 84 was still there “so I couldn’t get between our two

buses with my umbrella up.”  She added that she stepped across “to

go where another bus had left.”  She stated that she walked through

the open space to get to her bus to do the inspection(Record

8/27/12 p. 12-13).  The claimant stated that, as part of the

inspection, she had to make sure the bus was in the right spot and

determine if the bus was leaning or had any problems.  She added

that she had to see if there were any spills underneath and see if

the springs were okay.  The claimant stated that she had to do a

brake test, check to see if the bus had fuel, and if the gauges

were intact.  She added that she also had to check to see if there

was a fire extinguisher on the bus.  She stated that she checked

for damage, the lights, the horn, the turn signals and window

wipers(Record 8/27/12 p. 14).  The claimant stated that she did

this inspection every morning after she found her bus.  She stated

that once the inspection was complete, she went inside to fill out
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an inspection form.  She added that she took the sheet that

confirmed she did an inspection and then returned to the bus.  Once

the bus aide was on the bus she left for her route(Record  8/27/12

p. 13-14).  The claimant confirmed on cross examination that she

had not put any of her personal items on the bus, had not started

the bus and had not gotten into the bus when she fell(Record

8/27/12 p. 24).  The claimant stated that she had to have the

inspection done by 7:00 A.M.  She stated that she had to find the

bus, inspect it, sign in, sign the inspection sheet, and get back

to her bus by 7:00 A.M.  She stated that on a usual day that would

have been her routine and had she not fallen she would have

followed that routine on October 27, 2011(Record 8/27/12 p.31).

She added that she was not given a sequence of events for the

inspection, just told that it had to be done(Record 8/27/12 p.32).

The claimant stated that she was in the process of doing her usual

inspection when she fell(Record 8/27/12 p. 34).  The claimant

stated that on the morning of October 27, 2012, as she proceeded to

her bus, thought she stepped across a tire stop, but hung her foot

and fell forward(Claimant’s Exhibit No. 2).  She stated that she

was parallel to the bus when she fell(Record 8/27/12 p. 35).  She

stated that she landed on her left side and broke her right leg.

She added that she found her cell phone, called her husband and

told him that she was hurt(Record 8/27/12 p. 15).  She continued

that an ambulance was called and she was transported to the

emergency room.  The claimant was ultimately treated by Dr. Bylak.

She stated that several days later, she was able to get an
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appointment with Dr. Bylak.  She added that he was her primary

treating physician for both her shoulder and leg.  She added that

her shoulder was not bothering her at the time of the hearing.  She

stated that at the time of the hearing her leg did continue to give

her some problems.  She stated that if she was on it for long

periods of time it would swell and hurt.  She added that she could

only wear flat shoes.  The claimant stated that she had been back

to work for a period of time.  She stated that she finished the

last school year as a teacher’s aide and a driver.  She continued

that she had since retired as a teacher’s aide and just drove a

bus. 

   DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(I) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The parties have agreed that the injuries in question will be

compensable if the claimant is found to have been engaged in

employment services at the time of her accident.  Additionally,

they have agreed that if she is found to have been engaged in

employment services, she will be entitled to all appropriate

benefits under the Workers’ Compensation Act.  Therefore, the

Commission must address the issue of whether the claimant’s injury

occurred while she was engaged in employment services. In Walmart
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v. Sands, 80 Ark. App 51, 91 S.W.3d 93(2002) the Arkansas Court of

Appeals affirmed the Commission’s finding that the claimant was

performing employment services when the claimant was returning to

her locker to secure her personal belongings before returning to

work.  The claimant, in Sands, was required to put her personal

articles in her locker before returning to work.  Her return to her

locker took place after she finished her break. Sands at p. 95.

A.C.A. §11-9-102(4)(b)(iii) states that an injury inflicted upon

the employee at a time when employment services are not being

performed is not compensable.  The court in Sands, noted that the

phrase “employment services” is not defined by statute, but has

been interpreted by the Arkansas Supreme Court.  In prior opinions,

the court outlined a set of elements to be considered when

determining if a claimant was engaging in employment services at

the time of an injury.  The court stated that an employee is

performing “employment services” when he or she is doing something

that is generally required by his or her employer....the test is

whether the injury occurred within the time and space boundaries of

the employment, when the employee [was] carrying out the employer’s

purpose or advancing the employer’s interest directly or

indirectly, Sands at 95-96, citing White v. Georgia-Pacific Corp.,

339 Ark. at 478, 6 S.W.3d, at 100.

Here, the claimant had entered the bus yard and was preparing

to run her bus route on October 27, 2011.  As part of her

preparation to run her route, she was required by the respondent to

inspect the bus prior to leaving the bus yard.  The claimant
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testified that this inspection was part of her usual routine each

day before she left the yard.  Additionally, she stated that she

was required to sign in after inspection as well as sign an

“inspection slip” to prove that she had, indeed, inspected the bus.

Clearly, the claimant was engaged in employment services when she

entered the yard to do her inspection.  The claimant was clearly

doing something generally required by her employer.  While the

claimant confirmed that she had not put her personal items on the

bus or started the bus, there is no question that she was beginning

her required inspection at the time she fell and was injured.

Here, as in Sands, the injury occurred during the claimant’s shift

or at least as she started what was essentially her “shift” or bus

route.  Just as in Sands, the accident occurred on the

respondent’s premises.  If the standard set in Sands, in relevant

part, requires that the injury occur within the time and space

boundaries of the employment...or advancing the employer’s interest

directly or indirectly, then the claimant was clearly advancing the

employer’s interest by beginning the required inspection of the bus

prior to leaving the bus yard for her route.  To sustain a

compensable injury, the claimant does not have to be directly

engaged in his job duties, but merely within the time and space

boundaries of the employment. While the claimant, in this case, had

just started her inspection when she fell, she was clearly within

the time and space boundaries of employment and would have

completed her inspection just as she had on every other day had she

not tripped over the tire stop.  The claimant’s testimony and the
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facts of her injury lead to one conclusion.  The claimant was

engaged in employment services when she fell and was injured on

October 27, 2011.  By agreement of the parties since the claimant

was found to be engaged in employment services on October 27, 2011,

she therefore, suffered a compensable injury on that date while

working for the  respondent.  Here, the claimant has proven by a

preponderance of the evidence that she was engaged in employment

services on October 27, 2011, when she fell and was injured. 

Based on the foregoing, there is clearly a causal connection

between the incident on October 27, 2011, and the claimant’s right

leg and left shoulder injuries.  The parties agreed, in the pre

hearing order, that should the claimant be found to have been

performing employment services at the time of her injury they agree

that the injury is compensable and the appropriate benefits would

be awarded.  Based on the fact that the claimant was performing

employment services at the time of her accident, she is found to

have suffered a compensable injury on October 27, 2011 and she is

entitled to all appropriate benefits under the Workers’

Compensation Act.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant was engaged in employment

services on October 27, 2011 when she fell and

injured her right leg and left shoulder.   She

was clearly engaged in a required inspection

and was advancing the interests of her
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employer.  Having found that she was engaged

in employment services, the parties, in the

pre hearing order agreed that the claimant

sustained a compensable injury on October 27,

2011.

2. Having found that the claimant sustained a

compensable injury October 27, 2011, I find

that she is entitled to the appropriate

benefits(as agreed to by the parties) under

the Workers’ Compensation Act.

3.  The claimant’s attorney is entitled to the

appropriate fees based on the above findings.

ORDER

The claimant was engaged in employment services at the time

that she fell.

The claimant sustained a compensable injury on October 27,

2011.            

The respondents shall pay to the claimant all appropriate

benefits.

The respondents shall pay to the claimant's attorney the

appropriate maximum statutory attorney's fee on the controverted

temporary total disability benefits herein awarded.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.
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IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


