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STATEMENT OF THE CASE

On January 23, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas for

hearing.  A pre hearing conference was conducted on January 4,

2011, and a pre hearing order filed on January 5, 2011.  A copy of

the pre hearing order has been marked as Commission’s Exhibit No.

1, with modification and without objection has been made part of

the record.  Prior to hearing on January 23, 2012, the parties

agreed to the following stipulations.

1. On February 3, 2009, the relationship of

employee-self insured employer-TPA existed

between the parties.

2. The appropriate weekly compensation

benefits are $550.00 for total disability and

$413.00 for permanent partial disability.



F908863-S.Nelson -2-

3. On February 3, 2009, the claimant sustained

a compensable injury to his right knee.

4. There is no dispute over medical services,

except the recommended total knee replacement.

5. There is no dispute over temporary

disability benefits accruing to date.

6. The respondents have accepted liability for

and have paid permanent partial disability for

a permanent physical impairment of 17 percent

to the leg.

By agreement of the parties, the following issues will be

litigated:

1. Whether the recommended total knee

replacement represents reasonable and

necessary medical services for the claimant’s

compensable right knee injury of February 3,

2009.

2. The claimant’s entitlement to additional

temporary total disability benefits from

January 26, 2011 through March 7, 2011.

The claimant contends that he is entitled to additional

medical treatment as proposed by his authorized treating physician.

The claimant also contends that the respondents have controverted

additional benefits and the claimant’s attorney is entitled to an

attorney’s fee on all indemnity benefits found due as a result of

the proposed knee surgery. The respondents contend that the
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claimant has been provided all appropriate benefits to which he is

entitled for this claim and that his request for payment of

benefits related to a right total knee replacement are not

reasonable and necessary or causally related to the February 3,

2009 work-related injury. Additionally, the respondents assert that

the claimant’s claim for a total knee replacement is due to a pre-

existing condition and previous injury in 2003.  The respondents

also contend that if the claimant is found to be entitled to

benefits, the respondents are entitled to an off-set under A.C.A.

§11-9-411 and §11-9-807 (as modified in the pre hearing order at

the hearing on January 23, 2012).

The stipulations agreed to by the parties at the pre hearing

conference on January 4, 2011 and contained in the pre hearing

order filed on January 5, 2011, are hereby accepted as fact. From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a forty-eight-year old male who continues to

work for the claimant as a lineman (Record 1/23/2012 at p. 8). The

claimant testified that he has suffered several work-related

injuries over the years, including an injury to his left knee and

a previous right knee injury. He stated that these injuries had

been accepted and benefits paid. He also added that he had

recovered and returned to full duty subsequent to those injuries
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(Record 1/23/2012 at p. 9-11). The claimant testified that he also

suffered an injury to his right knee in February of 2003 (Record

1/23/2012 at p. 11). He stated that he was moving a jackhammer and

slipped and fell, tearing his right knee (Record 1/23/2012 at p.

11). He added that he had not had problems with his right knee

prior to that injury and that he began to see Dr. Chris Arnold in

relation to that injury. He stated that the respondents accepted

the 2003 right knee injury as compensable and all appropriate

benefits were paid (Record 1/23/2012 at p. 11-12). He continued

that he had a good result from surgery in 2003, and that he

returned to work on December 14, 2004 to full duty (Record

1/23/2012 at p. 12). The claimant added that his duties never

changed as a result of his 2003 knee injury (Record 1/23/2012 at p.

12).

The claimant testified that he suffered another knee injury on

February 3, 2009. He stated that during an ice storm in 2009, he

was checking lines and stepped in a hole, went down and knew

immediately that he had “torn it” [the knee](Record 1/23/2012 at p.

13). He added that he had not had knee problems, other than some

weather related stiffness, between December 2004 and the time of

the 2009 knee injury (Record 1/23/2012 at p. 13). The claimant

testified that he continued to work the date of the incident, due

to the nature of the electric outage. He added that during the day

he had pain, but that the knee swelled and got stiff in the

evening. He added, it really got stiff the next morning and he

reported the injury to his supervisor the next day.  He stated that
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he filled out the appropriate forms, but did not begin treatment

immediately, due to being needed at work. The respondents accepted

the claim as compensable and paid benefits (Record 1/23/2012 at p.

16). He noted that he continued working and that he was required to

do a lot of walking (Record 1/23/2012 at p. 15).

The claimant returned to Dr. Chris Arnold for treatment on

April 7, 2009.  In the medical records, for that date, Dr. Arnold

notes that the knee had been scoped in 2003 and did very well. He

notes the new injury on February 3, 2009 and adds that while the

swelling had gone down, the claimant still had “mechanical signs

and symptoms about his right knee” (Joint Exhibit No. 1 at p. 93).

Dr. Arnold added that he gave the claimant a corticosteroid shot

and anti-inflammatories and would reevaluate in three months (Joint

Exhibit No. 1 at p. 93). The claimant testified that he continued

working with no restrictions or limitations (Record 1/23/2012 at p.

16). The claimant stated that his knee got “worse and worse”

(Record 1/23/2012 at p. 16). The claimant returned to see Dr.

Arnold in July of 2009. Dr. Arnold, on the July visit continued to

note mechanical signs and symptoms with the right knee. He added

that while the claimant had some arthritis, he thought the problems

were more mechanical in nature. Dr. Arnold notes that the claimant

wanted the knee scoped (Joint Exhibit No. 1 at p. 96). The claimant

underwent an arthroscopy of the right knee on September 28, 2009

(Joint Exhibit No. 1 at p. 137). The claimant testified that after

the “scope” he was released to light duty and eventually, to full

duty. He added that the knee was better, but not great; adding that
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he had pain, swelling and stiffness (Record 1/23/2012 at p. 17).

Dr. Arnold’s notes from follow up visits with the claimant reflect

that the knee was not better than before the arthroscopy as of

October 2009. Dr. Arnold notes the same in February of 2010, and

more shots were administered. Additionally, on the February 2010

visit, Dr. Arnold assessed a 17 percent impairment rating to the

upper extremity based on the knee injury (Joint Exhibit No. 1 at p.

140-143).  The claimant stated that Dr. Arnold tried additional

conservative treatments but they provided no relief. On May 11,

2010, Dr. Arnold notes that the claimant’s knee was getting worse,

adding that the claimant had right knee post traumatic arthrosis

(Joint Exhibit No. 1 at p. 144).  On May 27, 2010, the medical

records reflect that Dr.Arnold administered a viscosupplementation,

with additional treatment to follow (Joint Exhibit No. 1 at p.

145). The claimant continued to testify that his knee continued to

get worse, bone on bone, grinding and stiff. He added that he had

not experienced these types of problems before (Record 1/23/2012 at

p. 17-18). He added that while he was still working, his knee was

coming to the point where it was difficult to drive a truck. The

claimant testified that in July of 2010, he began to discuss a

total knee replacement with Dr. Arnold (Record 1/23/2012 at p. 18;

see also Joint Exhibit No. 1 at p. 149). The claimant testified

that the knee replacement was denied by workers’ compensation, but

that he ultimately had the knee replacement surgery on January 26,

2011 (Record 1/23/2012 at p. 19, 21). He added that he was off work

for six weeks, until March 7, 2011 at which time he later returned



F908863-S.Nelson -7-

to work on light duty. He added that post knee surgery, his knee

was one hundred percent better and that he later returned to full

duty. He stated that there were no job requirements that he could

not perform post surgery (Record 1/23/2012 at p. 22).  

DISCUSSION

The injury to the right knee from the February 3, 2009

incident has been accepted as compensable and paid. The current

issue is the claimant’s entitlement to medical services in the form

of a total knee replacement as performed by Dr. Arnold in January

of 2011, due to the February 3, 2009 injury.

Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury. In

the instant case, we must address and eliminate the issue of

entitlement to medical services due to a pre-existing condition

from the February 2003 injury. Therefore, the Commission must

determine if the need for the total knee replacement was due to an

aggravation of a pre-existing condition caused by the February 2003

injury. Recently, the Arkansas Court of Appeals has addressed this

issue in Leach v. Cooper Tire & Rubber Co., 2011 Ark. App. 571. In

that case, the claimant had a pre-existing condition prior to his

accident. The Court found that employers take employees where they
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find them and employment circumstances that aggravate pre-existing

conditions are compensable. Citing Heritage Baptist Temple v.

Robinson, 82 Ark. App 460, 120 S.W. 3d 150 (2003). The Court also

found that a pre-existing asymptomatic condition that becomes

symptomatic because of an injury is compensable. Leach v. Cooper

Tire & Rubber Co., 2011 Ark. App. 571.  There must, however, be

substantial evidence to support such a finding and that substantial

evidence must be in the form of objective medical findings. Here,

Dr. Arnold notes, in the medical documents, that the claimant

suffered from post traumatic arthrosis from the 2003 injury. He

however, states that it did not cause the need for the knee

replacement but the need for replacement was the result of the

February 2009 injury (Joint Exhibit No. 1 at p. 156). In his

deposition, taken in preparation for the January 23, 2012 hearing,

Dr. Arnold again opined that he felt that the knee replacement was

necessary due to the traumatic injury that occurred in February of

2009 (Respondent’s Exhibit No. 2 at p. 9-13). Granted, while we

must accept that the 2009 injury made an asymptomatic knee

symptomatic, the objective medical findings do not support the

contention that the 2009 condition is an aggravation of the pre-

existing injury. Therefore, I find that the need for the total knee

replacement was not due to the aggravation of a pre-existing

condition from the February 2003 injury. While there is much

evidence in the record of objective medical findings, those

findings point not to an aggravation, but to a new traumatic injury

that occurred in 2009 and caused the need for the knee replacement.
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Next, the Commission must look to the compensable injury in

February of 2009 and determine if the total knee replacement  was

a reasonable and necessary medical treatment in connection with the

2009 compensable injury.

A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under A. C.A.

§11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 76 S.W. 2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W.2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits from 1993 to 1995, Id. at

464. The Court affirmed the Commission’s finding that the

claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466.

In the Georgia-Pacific case, the records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,
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the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466. The claimant in that case

also testified at length about the ongoing problems with her elbow

and stated that she continued to take medication and use a TENS

unit for pain. Id at 466.  Here, as in Georgia-Pacific, we have the

testimony of the claimant as to the continuing medical history and

treatment related to his right knee injury. He testified that he

had his knee treated in February of 2003, after a compensable

injury. He added that after his knee was scoped in 2003, that he

returned to work and after 2004 had no further problems until the

2009 incident that caused another knee injury. Clearly, the 2003

injury had been repaired and healed.  In February of 2009, he

suffered another injury. He testified that while Dr. Arnold tried

many conservative treatments, none of them resulted in relief. Dr.

Arnold’s medical notations confirm that conclusion. The claimant

testified that due to the continued knee problems he had a total

knee replacement in January of 2011.  

In G. E. Rail Car Repair Servs. Workers’ Comp v. Hardin, 62

Ark. App. 120, 969 S.W. 2d 668 (1998) the Arkansas Court of Appeals

held a physician’s note constitutes essential evidence that

continued treatment of an employee for a work-related injury was

reasonable and necessary. In this case, we have not only the

claimant’s testimony, we have additional medical evidence that
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confirms the need for a total knee replacement. Dr. Arnold noted in

November of 2010 that “the injury that resulted in knee

replacement, in my opinion, was from the 2009 injury” (Joint

Exhibit No. 1 at p. 156-157). Additionally, Dr. Arnold gave sworn

testimony and stated:

“Well, my thought was it was an acute incident
because he had such a–-he had an inciting
event...He’d had--I had seen him previously in
year ‘04 and from the time ‘04 to ‘09, he had
no symptoms that I--that were documented to
me...I felt like it was traumatic more than
degenerative just because the factor that
caused it, that instigated it” (Respondent’s
Exhibit No. 2 at p. 9). 

He continued:

“...I thought his was more of a traumatic
because he’d had the inciting factor, because
he’d had no pain prior to that injury and
because the findings at the time of the scope
with all the loose bodies and the flaps...
there was a degenerative process to it... But
given the fact that he had a relatively
extended course where there was no pain, I
thought the majority of it was traumatic”
(Respondent’s Exhibit No. 2 at p. 10-11).

Dr. Arnold, in his deposition, testified, at length, about his

opinion that the cause of and the need for a total knee replacement

was the traumatic injury that occurred in 2009. In fact, he stated

unequivocally, on cross examination that in his opinion within a

reasonable degree of medical certainty that the major cause and the

need for the total knee replacement was due to the 2009 injury

(Respondent’s Exhibit No. 2 at p. 23). Clearly, there are objective

medical findings that support the contention that the claimant

needed the knee replacement for the treatment of this compensable

injury from 2009.  The objective medical findings also support the
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contention that the treatment was reasonable and necessary in

connection with the claimant’s compensable injury from 2009. The

2003 injury caused post traumatic arthrosis and admittedly, the

claimant had some degenerative issues.  However, Dr. Arnold

testified that the claimant’s need for, prior to 2009, a knee

replacement was “some point in the future” (Respondent’s Exhibit

No. 2 at p. 12). Clearly, he felt that but for the 2009 injury, the

knee replacement would not have been immediately necessary. The

claimant testified that his knee, post surgery, was one hundred

percent better and that he was back to full duties (Record

1/23/2012 at p. 22). Clearly, the surgery performed by Dr. Arnold

put the claimant in a position closer to where he was prior to the

2003 injury, and certainly the 2009 injury. In this case, the

claimant has proven by a preponderance of the evidence that the

requested medical treatment was reasonable and necessary to the

treatment of his admittedly compensable injury from 2009. He has

provided essential evidence in the form of objective medical

findings that support the contention that the medical treatment was

reasonable and necessary.

I have reviewed the independent medical examination of Dr.

Barnes submitted into evidence by the respondent. Additionally, I

have reviewed the sworn testimony from his deposition taken October

6, 2011. Dr. Barnes contends that the claimant has arthritis and

degenerative changes. He states that he found no facts to support

an injury in 2009 that could have caused the need for the knee

replacement.  Clearly, there is testimony and medical evidence for
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the incident on February 3, 2009 that led to the right knee injury.

I find, that much more weight must be given to the physician who

has treated a patient for a long period of time over a review of

the case done in preparation for trial. Dr. Arnold has treated the

claimant for many years, including a prior knee injury in 2003. In

light of the long period of time that Dr. Arnold treated the

claimant before embarking on replacement surgery, I must give

greater weight to his opinions and recommendations. Therefore, I do

not find Dr. Barnes IME or his deposition convincing and give

greater weight to the lengthy treatment, notes and testimony of Dr.

Arnold.

The claimant in this case has provided sufficient evidence in

the form of testimony and physician’s notes and recommendations to

prove that his request for medical services is reasonably and

necessarily related to the treatment of his compensable injury

sustained on February 3, 2009.  Additionally, the claimant’s knee,

by his own testimony, is much better post surgery than before. 

The Commission has next been asked to determine if the

claimant is entitled to temporary total disability from January 26,

2011 through March 7, 2011.  Temporary total disability is that

period within the healing period in which the employee suffers a

total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The claimant, in

this case, was off work from the date of his surgery, January 26,

2011, until he was released to return to work on March 7, 2011.  I

find that during this period, the claimant suffered a total
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incapacitation to earn wages. Clearly, this was a reasonable time

for recovery. Therefore, I find that the claimant is entitled to

temporary total disability from January 26, 2011 until his return

to work on March 7, 2011.

The respondents contend that A.C.A. §11-9-807(b) entitles them

to an off-set because the claimant received compensation in the

form of vacation and sick pay during the time he was absent from

work. Therefore, they claim he received full wages.

A.C.A. §11-9-807(b) states:

“If the injured employee receives full wages
during disability, he or she shall not be
entitled to compensation during the period.”

Here, the claimant used his earned vacation and sick time to cover

his time off work, because he had been denied workers’ compensation

benefits (Record 1/23/2012 at p. 30). Clearly, this time was needed

for surgery and recovery. He did not take vacation prior to surgery

or because of his pre surgery symptoms, but specifically for

surgery and recovery. Additionally, while the claimant did receive

the same amount as he earned in wages during this time, the monies

he received, while recovering, had already been earned. The

claimant, here, did not receive wages from hours spent on the job,

but he received benefits earned in the course of his employment in

the form of vacation and sick time.  Certainly, the claimant by

having to use this form of compensation, was put in a worsened

position and forced into a situation where he no longer had those

vacation and sick time hours upon return to work. The intent of

temporary total disability is to allow a claimant to meet the needs
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of daily life during the healing period. The respondents, by

denying benefits and forcing a claimant to use other earned

benefits, such as vacation and sick time, should not be rewarded by

being allowed to plead an off-set. In my opinion. A.C.A. §11-9-

807(b) contemplates a situation where a claimant is injured, but

still works to earn wages and not a situation where the claimant is

forced to use earned benefits, vacation or sick time to pursue and

complete adequate treatment.  The claimant should not be penalized

by having been a responsible employee with enough vacation and sick

time to cover the needed time off. Therefore, I find that the

respondents are not entitled to an off-set under A.C.A. §11-9-

807(b).

The Commission must also address the issue of the claimant’s

use of group health insurance to cover his healthcare costs. The

parties have submitted into evidence Joint Exhibit No. 2. That

exhibit documents the subrogation interests, to the date of the

letter, for monies paid by the claimant’s group insurance. It is

the only evidence in the record to support the contention that the

claimant used his group health insurance. The only other reference

is a statement made by the respondents’ attorney that the claimant

used group health insurance.

A.C.A. §11-9-411(a)(1) states:

“Any benefits payable to an injured worker in
this chapter shall be reduced to an amount
equal to a dollar for dollar amount of
benefits the injured worker has previously
received for the same medical services or
period of disability whether those benefits
are paid under group health care service plan
of whatever form or nature a group disability
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policy, a group loss of income policy, a group
accident health, or accident and health
policy, a self insured employee health or
welfare benefit plan or a group hospital or
medical services contract.”

Under prior law, no off-set was allowed for payments made from

private insurance or plans unless the employer could establish

clearly that the claimant had received payments from insurance

provided [paid for] by the employer and that sums paid to the

injured employee were intended as advance payments of compensation,

Dooley v. Automated Conveyor Systems, Inc., 84 Ark. App. 412, 143

S.W. 3d 585 (2004). However, the Court in Dooley, citing statutory

interpretation and legislative intent, opined that the clear intent

of A.C.A. §11-4-411(a)(1) was for the amount of workers’

compensation benefits payable to an injured worker to be reduced

“dollar for dollar” by the amount of benefits that the worker has

previously received for the same medical services under any of the

listed group plans, Id at 588. Therefore, the Court found that

respondents are entitled to a dollar for dollar reduction in

workers’ compensation benefits, if health insurance benefits are

accessed, no matter how the benefits are funded. Here, while we do

not have a great amount of detailed testimony regarding whether the

claimant’s group health insurance paid for the January 26, 2011

surgery, it appears from the subrogation letter that group health

benefits were accessed. Therefore, I find that if the claimant’s

group health insurance was used to pay for the claimant’s surgery,

the respondents are entitled to the reduction set out in A.C.A.

§11-9-411(a)(1).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance

of the evidence including claimant’s

testimony, the documentary evidence and the

testimony of Dr. Arnold that the total knee

replacement surgery was reasonable and

necessary for the treatment of his compensable

injury from February 3, 2009.  Therefore, he

is entitled to medical services related to

that compensable injury.

2. Having proven that such services are

reasonable and necessary to the treatment of

his compensable injury, the claimant is

entitled to any and all medical services and

treatment related to the knee replacement

surgery.

3. The claimant is also entitled to temporary

total disability benefits from January 26,

2011 until March 7, 2011. The respondents are

not entitled to a set-off for payments to the

claimant during this period that were made

from his vacation and sick time balances under

A.C.A. §11-9-807. The respondents are,

however, entitled to reimbursement under

A.C.A. §11-9-411(a)(1) for payment made to
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cover the claimant’s medical cost through his

group health insurance.

4. Additionally, the claimant’s attorney is

entitled to an appropriate attorney’s fee

based on the above findings.

ORDER

The respondents shall pay for the claimant’s total knee

replacement as it was reasonable and necessary medical treatment in

connection with the claimant’s compensable injury from February 3,

2009. The respondents shall also pay to the claimant temporary

total disability benefits from January 26, 2011 until he returned

to work on March 7, 2011, without off-set for the use of vacation

and sick time. The respondents are, however, entitled to

reimbursement for payments under the claimant’s group health

insurance policy. The claimant’s attorney is entitled to an

appropriate attorney’s fee based on the above order.

All benefits which are herein awarded are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                          
                                  AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE
                                         


