
1

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G102518

CURTIS NICHOLSON, 
EMPLOYEE CLAIMANT

FUTUREFUEL CHEMICAL COMPANY, 
EMPLOYER RESPONDENT

NEW HAMPSHIRE INSURANCE COMPANY,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED OCTOBER 30,2012                    
       
A hearing was held before Administrative Law Judge Chandra L.
Black, in Batesville, Independence County, Arkansas.

The claimant was represented by the Honorable Philip M. Wilson,  
Attorney at Law, Little Rock, Arkansas. 

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on August 1,

2012, in Batesville, Arkansas.  A Prehearing Telephone Conference

was conducted in this case on April 30, 2012.  A Prehearing Order

was entered in this claim on that same date.  This Prehearing

Order set forth the stipulations offered by the parties, the

issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing.

The following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The claimant had sufficient wage to entitle him to the

maximum compensation rate.  

3.  The claimant’s last day of work with the respondent

employer was February 26, 2011. 

 4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     6.  The respondents are entitled to a set-off.  

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Compensability of the claimant’s alleged occupational

asthma or lung injury sustained on or about November 23 or 24,

2010.

     2.  Associated benefits- medical benefits and temporary 

total disability from February 27, 2011 until a date yet to be

determined.

3.  Statute of limitations.

4.  An attorney’s fee. 

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings.  These are hereby incorporated

herein by reference. 

     The documentary evidence submitted in this case consists of 

the hearing transcript of August 1, 2012, and the documents

contained therein.   
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     The following witnesses testified at the hearing: the 

claimant, Eddie Bradley, James Wilson, and Tony Dockins.

                           DISCUSSION

           At the time of the hearing, the claimant was fifty-seven 

years old.  He began working for FutureFuel on June 28, 1976. The

claimant worked for the respondent-employer some thirty-four years

in the utilities department.  The claimant ran the boiler and the

incinerator.  According to the claimant, he was required to

incinerate waste chemicals from other places in the plant.  The

claimant agreed that he was exposed to various chemical over the

years.  

    The claimant testified that he used a respirator for those

jobs that the MSDS stated need it.  According to the claimant, he

used different respirators for various jobs.  He verified that

that after being on the job for thirty-four years in the

boiler/burn room, he was reassigned to the other side of the plant

where the chemicals are not diluted.  The claimant testified that

that the chemicals are full strength in the area that he was

transferred to.

     Upon being asked about his job duties, the claimant stated:

A. Sampling those chemicals.  Opening them ports and putting
them in bottles and taking them to the lab.

Q. And I’m assuming -- I may be assuming wrong but, does it
depend on which chemical you were looking at you would have to
go look and see what kind of safety equipment you were
supposed to use? 
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A. Well, really you didn’t know what chemical, you know, you
knew what was coming out of there but you didn’t know what it
was so, you know, you just had to use a respirator while you
were getting samples.

Q. Okay.  And that was your main job was taking the samples?

A. Right.

   The claimant denied having received an explanation from

FutureFuel as to why he was transferred.  He essentially stated

that a lot of the older operators felt they were being transferred

because management was trying to get rid of them, and replace them

with younger employees.      

     With respect to prior conditions, the claimant admitted that

a year or two before his alleged incident at work, he had heart

problems and shortness of breath.  However, the claimant denied any

serious pulmonary problems, except a cold or bronchitis.  Nor did

the claimant take any medication.  

     Regarding the alleged incident of November 23 or 24, 2010, the

claimant testified:

A. Well, I was took over to a place called soft recovery
where they’ve got these sumps with all these chemicals that
leak and everything and they put me in there to pump out the
sumps.  And they give me a pump that didn’t even work and I
struggled with it until I found myself not being able to
breathe.

Q. Okay.  Well, let me back up.  You said they.  Do you
remember who the individual was that told you to do that?  Was
it a supervisor?

A. One of my supervisors, yes, sir.

Q. Okay.  And again I’m sort of confused.  I know what a
sump pump is, but are you supposed to put the chemicals that
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are -- I assume they’re down on the ground or on the floor or
–

A. Down in a hole.

Q. Okay.  Where does that sump pump pump the chemicals to?
Do you have a bucket or –

Q.[sic] Into a line.  They had a line that you hook these
quick connects onto and pump out of the sump into the line
into another tank.

Q. Okay.  And you said -- did you have a respirator on that
day or do you remember?

A. Yeah, I had a respirator on.

Q. Okay.  And go ahead and tell the Judge what happened.

A. Well, I just struggled with it until I couldn’t breathe
and went to medical and –

Q. Okay.  Is that what you’re supposed to do if you think
you have a medical problem on the job? 

A. Right.  

Q. Okay.  Does the plant have a nurse?  Or who did you see?

A. Well, the doctor happened to be there that day and he
gave me a little Z-Pack (phonetic) thing but it didn’t do any
good.  And I –

     This claimant verified that Dr. Barnes is the company’s doctor

and his family.  He denied that this Z-Pack helped his symptoms.

The claimant testified that he kept coughing and could not quit.

As a result, the claimant changed doctors. He began treating with

Dr. C.E. Ransom some time in December or January. The claimant was

hospitalized in February of 2011 due to pneumonia.  Thereafter, the

claimant was referred to Dr. McCracken, a pulmonary specialist.  
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She directed the claimant to refrain from working for weeks.

According to the claimant he returned to work, and after two nights

of working, he was hospitalized again.  

    Dr. McCracken referred the claimant to Dr. Goldstein, who is

located in Alabama.  The claimant verified that his employer sent

him for treatment there.  He last worked for the respondent-

employer in February of 2011.  He denied having worked any other

place since this time.  According to the claimant, the nurse would

not allow him to return to work, and told him they did not have a

position for him.

     As of the date of the hearing, the claimant continued under 

the care of the aforementioned pulmonary specialists.  The claimant

takes three breathing treatments a day, and he is on two inhalers.

He stated that he has a terrible time breathing.  

     The claimant testified:

Q. Okay.  Mr. Nicholson, we took a break for you to use your
breathing inhaler.  How often do you have to use that?  Three
times a day you told us?

A. No I take breathing treatments three times a day but I
have to keep my inhaler with me in case I need it.

Q. Okay.  Well, how do you do anything without having to
stop and take a breathing treatment or take your inhaler?

A. Pretty often.  If I get in a hurry I get in trouble
immediately.  I just have to pace myself.  

Q. Okay.  Well, what I’m trying to get at is what can you do
on a daily basis, on a continuous basis, or can you do
anything on a continuous basis?

A. I just  don’t do a whole lot anymore.  I just sit around
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–

Q. Sit around and watch TV?

A. No, I get out and move around, try to.  I’ve always had
a time sitting around.

Q. Okay.  Well, let me ask you this.  Because of your
breathing problem can you go back and do your past job at the
Chemical Company eight hours a day?

A. I wouldn’t be able to do the steps I don’t figure.

Q. Well, sometimes when you take the treatments, how long do
those treatments last or take?

A. Well really they are just to try to keep, purify the
lung, the way I understand it, you know, and try to make your
breathing better.

Q. How long does that take to do that?

A. Around 30 or 40 minutes at a time.

Q. Thirty, 40 minutes, you’d have to take off and take a
breathing treatment every day; is that right?

A. No, three times a day.

Q. Okay.  And has any of your pulmonary doctors released you
to return to any type of work?

A. No, sir.
 
     The claimant admitted he wears assistive hearing devices, and

takes heart and cholesterol medications. 

     On cross examination, the claimant verified that he is a high

school graduate.  He lives on 300 acres, and as of the date of the

hearing, the claimant owned approximately sixty cows.  The claimant

basically admitted that after leaving his employment with

FutureFuel, he sold a number of cows and made about $12,000.     
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     Under further cross examination, the claimant explained that

the procedure for reporting a work-related injury was to report it

to your supervisor and then go to the medical department.  The

claimant’s supervisor at the time of his alleged injury was Tony

Dockins.  Mr. Dockins was also the claimant’s supervisor when he

worked in utilities, which was first job.  

     With respect to his job duties while working in utilities, 

the claimant admitted that he would watch monitors(eight to ten

different computer screen) for the majority of the time.

Occasionally, the claimant had to physically rake burned coal.

While raking the coal, the claimant wore a face shield.  

     The claimant verified that he was transferred to the other 

side of the plant in August of 2010.  He explained:

Q. Okay.  And you had told me that when you were told that
you were moving it put you in a bad shock; is that correct?

A. Yes, ma’am, it did.  You know, after being in the same
area for 34 years and walk in there at 4:00 in the evening
and tell you that they’re moving you to the other side of the
plant to something you’d never done.

Q. And, in fact, you were pretty angry about that; is that
right?

A. Yes, ma’am, you know, if they had left me alone I feel
like I could have still been there.

Q. Now, you told us today that they didn’t really give you
a reason, that whatever they say goes and you weren’t told why
you were moved; is that right?

A. They said it was because of my hearing I think, but, you
know, that couldn’t have been it because it was as loud over
there where they put me as it was the powerhouse.  They say
it’s not, but it is.
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Q. I think it was Tony Dockins that told you that you were
moving to another area of the plant; is that right?

A. They come in at 4:00 in the evening and told me I was to
report over there the next morning.

Q. Was it Tony that you told that?

A. Yes, ma’am.

Q. All right.  You had told me that you thought that the
actual real reason that you were moved there was because of
some gun issue with James Wilson; is that right?

A. Yeah, I feel like it had a lot to do with it, I sure do,
yes.

Q. Okay.  Who is James Wilson?

A. The guy sitting right here (indicating).

Q. What’s his position with the company?

A. He’s over the foremen is all I can tell you.  I don’t
know what they call him.

Q. But he’s a supervisor of the foremen?

A. Right.

Q. All right.  Tell us why you think it was something about
a gun that made you make the move over to the other area of
the plant.

A. Well the only time he ever come and talked to me, you
know, was over at the powerhouse and I was busy trying to run
stuff and he sat down and he asked me about buying the gun
back from me that I had bought from him years ago before he
got to making all this money.  And I said, well I put a nice
scope on it, nicer than the gun, you know, and I’d really like
to keep it.  And it wasn’t no time after that that they come
over there and told me I was moving.

Q. So in your mind, your theory is that you were moved
because James Wilson was angry at you because you wouldn’t
sell him the gun back?

A. That’s the way I felt, yes.
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Q. But when Tony moved you he did tell you it was because of
your hearing issue; is that right?

A. Right.

     The claimant admitted that some five or six years ago, after

taking a company physical, it became known that had a hearing loss.

At that time, Eastman was the name of company/respondent-employer.

He admitted that the respondent-employer paid for his hearing

devices.             

     He admitted that once he was transferred to the 4PO1 area, he

had to collect samples and take them to the lab.  He also read

things on different gauges, and things of that nature, such as

checking the carbons.  The claimant denied that he received any

real training for his new position.  

     The claimant agreed that a supervisor sent him to pump 

the sump.  This person was Randy Dickey.  He stated:

Q. All right.  You had told me in your deposition that you
went out there to pump the sump and started coughing after you
were doing it about 20 minutes; is that correct?

A. I don’t know how long I was in there really.

Q. Well, if you had told me you were there about 20 minutes
when I took your deposition, does that sound right?

A. I was in that sump trying to get it pumped out, right.

Q. Okay.  You also told me that you don’t really remember
coughing before November 23rd on a regular basis; is that
correct?

A. I can’t remember telling you that.  I just -- I know I
was doing a lot of coughing.

Q. Okay.  Is that the first time you noticed it is what I’m
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getting at?

A. Well, it’s been so long ago, I can’t remember if I was
coughing before that or after that, but it really got bad
then.

     Upon being asked what chemical was in the pump he was 

cleaning, the claimant stated a lot of benzene.  However, he stated

that he could not say that this is what they were pumping on the

day of his alleged exposure.  According to the claimant, he knew

that they were using virgin benzene because he read it or someone

told him this.  

     Under further cross examination, the claimant testified:

Q. So that’s the chemical you are saying that you were
breathing when you started coughing on November 23rd?

A. Well, I was in that sump, you know.  I don’t know if --
you know, that’s when it got so bad, I had to go to medical.

Q. And each pump is labeled with a chemical, correct?

A. No.

Q. It’s not?  

A. Each pump?

Q. Correct.  

A. No, the pump is numbered but it’s not got the chemical
that’s pumping through it.

Q. Okay.  So it would either have a number that would
identify it or the name; is that correct?

A. Well, no, it just says what pump number it is so they
will know, if they have to work on it.  It’s not got anything
to do with the chemical that’s in it.

Q. Okay.  I asked you in your deposition, did you know what
kind of chemical was in each different pump?  Your response
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was, well, as far as knowing the name of it, you know.  I
asked, each one was labeled?  And you said, yes, ma’am, and
have name or a lot of them have numbers; is that correct?  

A. No.  The pumps pump all kinds of stuff through them.  I
don’t remember saying that.  I really don’t.  You don’t know
what’s being pumped through those pumps.

Q. All right.  So when you told me that you knew what was
out there and this pump that you were cleaning out was virgin
benzene and you told me that you just knew what everything was
out there, you’re saying that’s not true today?  

A. No, you really don’t know what is in there.  Them pumps
pump everything.  I mean they don’t pump any certain thing.

     The claimant admitted that after his transfer, his pay did not

change.  He admitted to signing a Form-N, on March 28, 2011.  The

claimant did not recall having given the stated description of his

injury that appears on this form.  However, he denied that this was

handwriting. 

     He testified:

Q. Then I’ll read it and I’ll ask you if this is what you
told somebody to fill it out.  Moved to different work area.
I believe that while working there I started coughing and I
had shortness of breath; hospitalized in Searcy, Arkansas,
unable to breathe.  Is that the description of the injury you
gave?

A. I just can’t remember.

Q. Okay.  There’s a question asking what the date of the
accident was and the time of the accident and it has question
marks.  Is that because you didn’t know?

A. It might have been.

Q. Okay.  So when you signed this in March of 2011 you
didn’t know when you were hurt or exposed; is that right?

A. That’s my signature but none of the rest, the date or
anything is not my writing.
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Q. Who filled this out, if you know?

A. The nurse.

Q. Were you standing there when she wrote it?

A. I don’t know.  They was always having you sign stuff. 

Q. Do you make a habit of signing things that you don’t
read?

A. If you didn’t you’d be fired.

Q. In March of 2011, did you know when you were injured?

A. Ma’am?

Q. Did you know what your date of injury was when you signed
this in March of 2011?

A. I remember asking the nurse when it was that I came over
there to get that Z-Pack and she told me November the 23rd.

Q. So that’s where you came up with that date?

A. That’s where I come up with it, yes, ma’am.

    He verified that he believes he reported his work-related

incident to Tony.  The claimant has been on heart medication since

some time around 2009. He agreed that his health insurance with

United HealthCare, and his wife’s insurance, Blue Advantage might

have paid for his treatment.  

     The claimant testified that he began having breathing 

problems in 2009.  At that time, he was told he had hypertrophic

cardiomyopathy, and they put him on blood pressure medicine.  The

claimant admitted that he has received and is currently receiving

long-term disability.  This is through a policy that he had with

FutureFuel.  The claimant receives Social Security disability, in
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the amount of $1,970.  He listed breathing problems, back problems,

and heart related issues as conditions rendering him disabled.  

     He verified that he saw Dr. Rebecca Barrett-Tuck on March 9,

2004.  The claimant testified:

Q.  In this note it says that you were complaining of
shortness of breath and you had been told that you had asthma;
is that correct?

A. Well, no, she sent me to a doctor down there in Jonesboro
–

Q. She sent you to a pulmonologist, correct?

A. -- and he said I didn’t have any kind of asthma
whatsoever.

Q. At that point, you had been told by somebody that you
have asthma and you doubted that you did.

A. But when she sent me to that doctor he said I didn’t have
any kind of asthma whatsoever.

Q. So you had shortness of breath at least back to 2004;
correct?

A. Yes, ma’am.

     The claimant admitted to seeing a pulmonologist at the request

of Dr. Tuck, but he could not recall if he saw Dr. McCracken.  He

testified:

Q. We have a record from Dr. McCracken dated June 2nd, 2009.
Do you recall that you were seeing her at that time?  If it’s
in the record, you don’t have any reason to dispute –

A. Somebody -- somebody referred me to her –

Q. Okay.  Dr. Barnes.

A. -- I can’t remember which –

Q. Dr. Barnes.  Dr. Barnes sent you to Dr. McCracken in



15

2009.  Does that sound right?

A. Yes, ma’am.

Q. And you told Dr. McCracken on that date that you were
having shortness of breath and that you had to walk a quarter
of a mile to your work site; is that right?

A. Right.

Q. And during that quarter of a mile walk, you would have to
stop two to three different times; is that right?

A. Yes, ma’am.

Q. You also complained at that time you were having a cough
with phlegm; is that right?

A. Right.  And that’s -- showed to be my heart.

Q. That’s what you believe it to be, correct?

A. Well, yeah.

Q. All right.  And you’d been having those symptoms for six
years; is that correct?

A. Yeah.

     The claimant verified that as a result of his complaint to Dr.

McCracken, she gave him a note that he gave to FutureFuel, which

allowed him to park close to the building at the work site.  He

also verified that Dr. Hicks is his heart doctor.  The claimant

admitted that he saw Dr. Hicks on June 17, 2009.  At that time, the

claimant complained of chest discomfort and shortness of breath.

However, the claimant did not recall telling him that his symptoms

had been going on for five years. The claimant admitted that he

does not dispute this if it is in the records.  He also admitted to

telling Dr. Hicks in June of 2009 that his symptoms were getting
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worse over the past year and a half.  The claimant verified that he

has a family  history of heart issues.  His father had bypass

surgery and his sister have had either surgery or stents placed.

     The claimant admitted that he told Dr. Hicks on May 26, 2010,

he was being treated for a sleep disorder.  The claimant has a C-

PAP machine that he uses at night.  He has had this machine for

approximately two years.  The claimant began treating with Dr.

Ransom around January 17, 2011. 

     Specifically, the claimant testified:

Q. Okay.  It looks like you told him that you had smoked as
a teenager and that you had a parrot in your home; is that
correct?

A. I had a what?

Q. A parrot.

A. Yeah, seemed like we did have a bird there for a couple
of months.

Q. And you also told him that you lived on a farm and you
had horses, cows and there was hay; is that right?

A. In? 

Q. Yes, you might have told him that?

A. Huh?

Q. You might have told him that?

A. Yeah.

Q. It’s true, right?

A. I had different kinds of animals.

Q. X-rays were taken on January 17th, 2011.  We have that in
the record.  Are you aware that it showed that you had no
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acute disease of your lungs?

A. Do what now?

Q. Did you know that the x-rays that were taken on January
17th showed no acute disease?

A. No.

Q. If it’s in there, you don’t dispute it, do you?  

A. Well, that’s not what I was told by Dr. Goldstein.  

Q. All right.  You also had x-rays done and you were
hospitalized at White County Medical Center on February 3rd of
2011; is that correct?

A. Would you repeat that, please?

Q. You had x-rays done while you were hospitalized in
February?

A. Yeah, they usually done x-rays about every time I’d go to
the doctor.

Q. When you were admitted to White County Medical Center on
February 28 of 2011, the intake paperwork shows that gave a
date of accident as being February 27, 2011; is that correct?

A. I don’t remember that.  I mean, I was –

     Eddie Bradley was called as a witness on behalf of the 

claimant.  As of the date of the hearing, Mr. Bradley previously

worked for FutureFuel Chemical.  He worked at the same location for

thirty-three years, in the utilities area.  Mr Bradley admitted

that he worked with the claimant.  He last worked for FutureFeul in

December of 2011.  He denied having worked in PO1.  However, Mr.

Bradley was aware that the claimant was transferred from utilities

to the PO1 area.  He denied that he had any knowledge of why the

claimant was transferred, or anything about his replacement.  
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     Mr. Bradley testified that the respondent-employer used 

upgraded the respirators the last year that he worked for them.  He

denied any knowledge about employees in the P01 area getting a

cough.  Mr. Bradley admitted that he was contacted by someone from

the insurance company’s attorney or somebody’s office, but he

refused to talk to them.  He also admitted that he was contacted by

letter from someone at FutureFuel about his testimony.  He could

not remember who signed the letter.  Mr Bradley denied that he felt

this letter was a threat, because they only reminded him that even

though he was now retired, he was still under an obligation not to

divulge company information.

   On cross examination, Mr. Bradley admitted to signing a

confidentiality agreement while working at FutureFuel, which had

something to do with trade secrets.  He agreed that FutureFuel

followed OSHA trade standards.  Mr. Bradley admitted that the

claimant had breathing problems while working with him in the

utility department.  He stated that the claimant’s breathing

problems started a few years ago.  

Q. Okay.  Can you tell us what you remember about his
breathing problems?

A. Well he couldn’t make up flights of stairs without having
trouble and stopping and having trouble breathing.

     Mr. Bradley admitted that after the claimant was moved to the

4P10 department in August of 2010, he no longer worked with the

claimant on a regular basis.  Mr. Bradley admitted that the
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claimant is a friend of his.

     On recross examination, Mr. Bradley admitted that he received

the letter regarding trade secrets right after he resigned from the

company.  

     James Wilson was called as a witness on behalf of the 

respondent.  He is operations personnel manager at FutureFuel

Chemical Company.  Mr. Wilson has been with the company twenty-

three years.  He is in charge of all the foremen.  Mr. Wilson

verified that he is familiar with what chemicals are in the

company.  He also verified that he is familiar with the chemical

that claimant would have been exposed to.  

     Mr. Wilson testified:

Q. Okay.  Can you tell the Judge briefly about his job
duties and whether or not his description of the job duties in
the utilities department are correct?

A. They’re correct with one exception.  He did monitor the
equipment, the boilers and the destructor.  There was more
sampling to get the waste fuel samples and also the flash
(phonetic) had to be rotted (phonetic) regularly.  It was
actually more than once a week.  So there’s actually quite a
bit of physical labor.  You rotate from the monitoring
station, which we call the control room, to the basement area,
of the powerhouse and you run the basement area, which is a
significant amount of physical labor down there too.

    According to Mr. Wilson, the claimant was moved to 4P01 in

August of 2010 because he had a second recordable OSHA incident

with his hearing.  Therefore, a decision was made to protect the

claimant’s hearing, and he was moved to an area that was not a high

noise area, which is 4P01.  Mr. Bradley testified that the
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powerhouse and utilities area is a high noise area.

     Upon being questioned about the claimant training and gear 

use, Mr. Wilson testified:

Q. When he was moved to the new area, what sort of training
would he have received for his new job?
A. He received, since he was a fully trained chemical
operation, he would have basically received OJT, which is on-
the-job training and then area specific training as he went
along.  He would have gotten, of course you have the
respiratory, annual respiratory fit testing and annual
respiratory training that tells you have to put the
respirators on.  And then any specific training that’s related
to that area, regulatory training.

Q. How often would the training happen?

A. It’s annually.

Q. Tell the Judge, if you would, about the protective gear
that would have been used in the 4P01 department.

A. We have -- depending on the job, which is stated in the
COP what’s required.  Anything from a dual cartridge, half
mask respirator to a dual cartridge full mask respirator to a
supplied air helmet, which is not a fresh air -- which does
not require a fit test for that because it’s supplied air to
it all the time.  We also have neoprene gloves for hand
protection and various different types of TyVec (phonetic)
coveralls, some coated, some uncoated for body protection as
well as 49-inch neoprene chemical suits with bibs to go
underneath them.

Q. How would Mr. Nicholson have known what type of gear he
should be using at different times while dealing with
different chemicals?

A. Each task that’s done is referenced in what we call a
COP, chemical operating procedure or an EOP, equipment
operating procedure, and industrial hygiene has identified the
personal protective equipment for each task that we do.  And
it’s stated inside that COP or EOP what particular PPE you
should wear.

Q. Did you ever see Mr. Nicholson disregard the regulations
for respiratory equipment?
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A. I have not.

Q. If you did, what would you have done?

A. We would have filed a disciplinary action.
Q. But as far as you knew -- know, he would have worn what
he was supposed to wear when he was dealing with the different
chemicals?

A. Yes, ma’am.

Q. And you would have had contact with him how often?

A. Relatively regularly.  He worked shift work so I actually
saw him five days a month when they rotated around because I
worked straight days so I actually would have only had contact
with him for five days a month where I would actually have
seen him.

Q. Would his day-to-day supervisors have received the same
training as far as to what type of respiratory equipment he
should be wearing?

A. Yes, ma’am.

     Mr. Wilson denied that the claimant ever reported to him that

he was having coughing spells and breathing problems.  However, he

admitted that the claimant was having shortness of breath because

he had to approve his drive-in pass when he requested it through

medical.  Mr. Wilson admitted that he referenced the claimant’s

June 2, 2009, medical report from Pulmonary Associates when he

reviewed the claimant’s drive-in pass request.  

     With respect to the chemical that the claimant would have 

been pumping on the day of his alleged incident, Mr. Bradley stated

that the sum would have contained approximately ninety-eight

percent to ninety-nine percent of water, with very small amounts of

aluminum chloride and very small amounts of benzene.  Mr. Bradley
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explained that the sump is in an enclosure that is EPA regulated

and must be pumped back into the system and that sump pump is

hooked up by quick connect directly to a line that pumps directly

back into the system.  He denied being aware of any sort of injury

being reported on that date.  

     Upon shown a copy Respondents’ Exhibit 2, page 9, Mr. Wilson

verified that the document contains a list of the chemicals that

are in the area where the claimant was moved to, the 4P01 area.  He

further verified that the author of this document, Ms. Judy Fraser

is the benefits representative for FutureFuel.  He agreed that Ms.

Fraser’s statement that a particular chemical(toluene

diisocyanate),is  not located in the plant is correct.  According

to Mr. Wilson, they have never had that molecule on the plant site.

He verified that all of the chemicals in the plant are regulated by

OSHA, and other state and federal agencies.  

     Mr. Wilson explained:

Q. Can you tell me some more about the regulations?  What
does that involve?

A. It’s air monitoring, water monitoring.  We have fugitive
emission monitoring, BOC monitoring, any time there’s a
suspected leak of any kind, it’s tested for air quality.  In
the case of the air at the sump if it were suspected benzene
out there, we would test that for benzene.  It would be called
a benzene regulated area.  We would barricade that off and
make the repairs at that time.   Industrial hygiene has, of
course, the proper equipment to come out and do all that
monitoring. 
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   He denied that any of the chemicals at the plant were in

concentrations at or above approved levels on November 23, 2010.

Mr. Wilson denied that he moved the claimant because he was mad at

him.

   On cross examination, Mr. Wilson stated he has been the

personnel manager for four and a half years.  He denied personally

witnessing any on-the-job training for the claimant after his

transfer to the new area.  Mr. Bradley admitted to selling the

claimant a gun.  He denied asking the claimant to buy it back.   

     Regarding the claimant’s hearing test, he explained:

Q. Okay.  And -- but, anyway, you had had the claimant’s
hearing tested and his testing came back normal; is that
correct?

A. It did not come out normal. 

Q. Okay.  What did it come out as?

A. The initial testing, he failed the 10db threshold and
then we had him sent to a hearing specialist and he barely
fell below the 10db threshold, which meant it was right on the
borderline and any further damage would cause him to have a
10db hearing loss.

Q. Okay.  So even though on the second test it was below the
limit, you made a decision, even though you did not buy back
the gun, to send him to a place other than the place he’d
worked in for 34 years; is that right?

A. Yes, sir.

Q. Okay.  And how much louder is the P01 area than the
utilities area?

A. It is quieter than the utilities area.

     Tony Dockins testified on behalf of the respondents.  He has
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worked for FutureFuel Chemical Company thirty-six years.  As of the

date of the hearing, Mr. Dockins worked as crew manager.  In

November of 2010, he worked at knobs and utilities.  He agreed that

during November of 2010, the claimant reported to him.  Mr. Dockins

verified that the claimant complained of breathing problems,

shortness of breath, while working in utilities.   The claimant

informed the medical department of this and was allowed a drive-in

pass to accommodate his condition.  He did not recall a

conversation with the claimant on November 23, 2010, about any

exposure that made him cough.  

      Mr. Dockins verified that the claimant was moved due to 

protect his hearing.              

      A review of the medical evidence demonstrates that on May 

24, 2000, the claimant was seen by Dr. Margaret Kuykendall due to

symptoms of exertional “smothering.”  The claimant was noted to

have a long history of symptoms of chest tightness and shortness of

breath with activities.  The claimant reported that these were

fairly rare until recently and had become more frequent now, to the

point that this occurred several times daily.  He noted that it was

worse with heavy exertion or walking up inclines or stairs.  

     In May of 2002, the claimant underwent evaluation by Dr. Seth

Barnes for evaluation of dyspnea.  The claimant reported that he

had progressive dyspnea on exertion over the past two years with

associated sputum production of a white to yellow sputum. Dr.
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Barnes noted that the claimant’s past echocardiogram in May 2000

revealed diastolic dysfunction of the left ventricle. 

     On July 17, 2002, the claimant underwent evaluation again by

Dr. Seth Barnes due to a chief complaint of back pain.  Dr. Barnes

assessed the claimant with “1. Progressive dyspnea on exertion with

associated productive cough.  2.  PND.”

     The claimant underwent evaluation by Dr. Rebecca Barrett-Tuck

on March 9, 2004:

Mr. Nicholson returns for follow-up.  He underwent
posterior lumbar interbody fusion at L2-L3, 5/1/03.  He
has really done very well.  Follow-up flexion/extension
films look good.  He does have some back stiffness
because he sits as a security guard all night long for a
12-hour shift.  

He's gained a fair about of abdominal weight and I've
encouraged him to exercise and lose that weight.  He also
reports that shortness of breath limits his ability to
exercise and that he has been told he has asthma even
though he has never had wheezing and he and his wife
doubt that diagnosis.  They have never been evaluated by
a pulmonologist and are really fairly uncomfortable with
the cause of his shortness of breath and what to do about
it.  I'm therefore going to request an evaluation and
consultation with a pulmonologist.  Hopefully they can
help him understand his lung condition better and
determine exactly what the cause of the condition is and
how it can best be treated.

Personally, I'm going to release Mr. Nicholson at this
time.  He has done very well.  I'd be more than happy to
see him in the future as needed.

The claimant saw Dr. Kuykendall on March 17, 2008 for 

evaluation of exertional dyspnea, mitral regurgitation, and chest

discomfort.  Her impression at that time was:

     HISTORY
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52-year old gentleman who is referred today for cardiac
assessment of chest pain and recent abdominal treadmill
stress test.  He has a prior history of chest pain
symptoms for which he has undergone cardiac
catheterization on two occasions.  The most recent of
these was performed four years ago, with no significant
atherosclerotic coronary disease identified at that time.
His LVEF was normal.  He has noted progressive worsening
exertional chest heaviness, however, over the past few
months and notes that even light levels of exertion now
sometimes provoke significant shortness of breath.  He
also notes a frequent sensation of pressure in the upper
mid chest accompanying heavy physical activities.

A recent treadmill stress test was performed. He did not
note any chest pain symptoms during this, but was noted
to have 1 mm ST segment depression the inferior and
lateral leads during the exercise portion of the study.

He also underwent extensive pulmonary evaluation at
Jonesboro and was not felt to have any pulmonary
component to his symptoms.

IMPRESSION
1. Recent abnormal treadmill stress test findings are noted

above.  No chest pain symptoms were precipitated during
exercise, although he was observed to have 1 mm ST
segment depression in the inferior and lateral leads
during exercise and recovery.

2. Exertional dyspnea - now occurring at lower levels of
activity.  He has undergone previous pulmonary evaluation
which disclosed no significant pulmonary abnormalities.
Must consider the possibility of angina.  

3. Two previous cardiac catheterization procedures have been
done - the most recent of which was 4 years ago which
showed essentially normal coronary arteries.

On February 18, 2009, the claimant returned to see Dr. 

Kuykendall:

SUBJECTIVE
Mr. Nicholson returns to clinic today with chief
complaint of ongoing exertional dyspnea and worsening
exertional chest pressure and tightness.  The discomfort
is particularly worse if he eats a meal and then does any
type of exertion.  The pain usually does not occur at
rest.  There is no accompanying radiation into the arms
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or back.  He has been taking some Aleve recently for
joint paints.  Notes rather frequent GI symptoms as well.
No nausea or vomiting.  No melena or hematochezia.

     ASSESSMENT

1. Exertional chest pressure and dyspnea -
significantly worse over the past couple of months.

2. Recent nuclear stress test March 2008 showed no evidence
of ischemia, and two prior cardiac catheterization
procedures had been done (the latest about 5 years ago)
which had shown essentially normal coronary arteries at
that time.  He presents a strong family history of
coronary disease, however, and I would maintain high
suspicion for coronary artery disease process
precipitating present symptoms.  

3. Frequent GI symptomatology recently may also be a
factor (possible exacerbated by recent use of
Aleve).

4. Hypercholesterolemia.

     The claimant saw Dr. Gail McCracken on June 2, 2009 due to

dyspnea on exertion for the last six years, which he described as

intermittent, very random, and self limiting. The claimant also

reported associated chest tightness.   Dr. McCracken reported in

pertinent part:

SOCIAL HISTORY
He is married.  He works in a chemical plant for the last
34 years and has a very difficult time wearing his mask
with exposures as he feels like it smothers him.  He
works with may different chemicals, including burn waste,
and recently they have taken on cyanide, but he has not
started working with that yet.  He denies any exposure to
active tuberculosis.  He does report asbestos in his
workplace, but not working with it.  He smoked as a
teenager for approximately two to three years at one pack
a week.  He has occasional alcohol use.

ASSESSMENT

1. Dyspnea on exertion associated with some chest tightness.
2. Cardiac murmur.
3. Possible sleep disorder of breathing.
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4. Long history of chemical exposure in the workplace.
5. Gastroesophageal reflux disease.
6. Hyperlipidemia.
7. Nonobstructive coronary artery disease.
8. Diverticulitis.
9. History of peptic ulcer disease as a child.
10. Nephrolithiasis.
11. Back surgery.
12. Tonsillectomy.

PLAN

1. We will try to retrieve his echocardiogram from Dr.
Kuykendall's office.

2. Dr. McCracken has spoken with Dr. David Hicks for
evaluation in his Heber Springs office regarding his
murmur.

3. We are going to refer him to Dr. Jason Williams in the
Heber Springs Baptist Sleep Center for a formal sleep
evaluation.

4. He was strongly urged to wear a respirator mask any time
he has exposure at work, and to get out of that area, as
it was explained to him that chemical damage from
inhalation is irreversible.

5. We will follow up after the above.

     Also, on that same date the claimant underwent PA and lateral

chest x-rays two views, with the following interpretation:

Showed well expanded lungs.  No active infiltrate.  The
hilar areas are without obvious mass.  The costophrenic
angles are sharp.  The cardiac silhouette is normal.
Bones and soft tissues are unremarkable.  No lung
infiltrate is seen on this x-ray.    

     A stress echocardiogram report dated June 17, 2009, was 

authored by Dr. David Hicks.  He stated, in relevant part:

ECHOCARDIOGRAPHIC FINDINGS: Ejection fraction 60%, Normal[sic]
wall motion pre and post exercise hyperdynamic, subvalvular
gradient.

IMPRESSION: No evidence of ischemia, No [sic] evidence of
ischemia in this patient with known coronary artery disease
and Average [sic] tolerance for age, worsening subvalvular
gradient with exercise.
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RECOMMENDATION: Exercise program, beta-blocker

     Also on that same date, Dr. Hicks wrote the following to Dr.

Barnes:

HISTORY OF PRESENT ILLNESS
Mr. Nicholson is a very pleasant 54-year-old man with
exertional chest discomfort, shortness of breath and a
“knot” and tightness in his upper precordium with
exertion.  He says that has been going on for five plus
years and has been worse over the last year and a half.
He states that if he bends over to lift something or
stoops or does anything, it is much worse. When he climbs
stairs at work he has this.  When he exercises by walking
across the parking lot he has it.  He has had no syncope
or near syncope.  He has had several stress tests in the
past which have been negative.  He has been catheterized
three to four times in the last ten or twelve years with
the most recent being about four months ago in
Batesville.  He was told he had some mild coronary
disease and by this description he has 30 to 50 percent
mild nonocclusive coronary disease.  He is currently on
no drug therapy except he was told to take an aspirin.
This caused some epistaxis.  He has a history of
apparently severe dyslipidemia, but this has not been
treated in the past.  He has no diabetes or hypertension.
His family history is significant in that his father has
had bypass surgery and his two younger sisters in their
early 50 have been operated on or stented.  He has not
smoked other than about two or three years at 18 to 20
years of age.  He has had no dizziness, syncope or near
syncope.  On his physical exam today, he has an outflow
tract murmur.  His physical exam is otherwise
unremarkable.  Stress testing was done, but an
echocardiogram was performed prior to this that shows
what appears to be concentric left ventricular
hypertrophy and chordal SAM.  At rest he has about a 16
mm outflow tract obstruction in the mid ventricle.  With
exercise, he became short of breath, but not greatly so.
He had ST depression of about 1.5 mm, which was fairly
diffuse.  He has a hyperdynamic ventricle and his peak
outflow tract gradient increased from 2 meters per second
to 4 meters per second consistent with significant
subvalvular gradient consistent with hypertrophic
cardiomyopathy.

MEDICATIONS
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1. Hydrocodone-Ibuprofen 7.5-200 mg. Tablet, as needed.
 2. Toprol XL 50 mg, Tablet Sustained Release 24 hr., 1

by mouth daily.

IMPRESSION/PLAN
Mr. Nicholson's shortness of breath and chest pain is
likely due to hypertrophic variant. At rest, he was a 16
mm. Subvalvular gradient with chordal SAM.  With
exercise, this increases to about 60 mmHg.  He does have
mild coronary disease by his description, but non
occlusive disease. I sent him to the lab today for a
lipid profile and we will treat this vigorously.  I also
put him on a beta blocker with Troprol XL 50 mg.,daily.
I will see him back in four to six weeks and we will
increase his beta blocker.  We will add a calcium channel
blocker as necessary.  He will do best to avoid volume
depletion.  Follow-up is by Dr. Seth Barnes of
Batesville.

Thank you again for allowing me to participate in the
care of your patient.  If you have any questions or
comments, please do not hesitate to give me a call.

     The claimant saw Dr. Hicks for a follow-up visit on May 26, 

2010:

CURRENT DIAGNOSES
1. Hypercholesterolemia.
2. Cardiomyopathy Hypertrophic.
3. Dyspnea.
4. Chest Pain Precordial.

HISTORY OF PRESENT ILLNESS
Mr. Nicholson is a 55-year-old gentleman with a hypertrophic
type variant.  He has had shortness of breath.  When I first
saw him, he had a hyperdynamic ventricle and had a 60 mm
subvalvular gradient with exercise and 16 mm at rest.  I put
him on Toprol and he came back saying his breathing was much
better, but he was depressed.  I switched him to verapamil and
he returns today.  He says he is doing okay, but he just does
not feel as well.  He is treating his sleep disorder with
CPAP.  He just does not think the verapamil is working as well
as the beta blocker did and he may be right.  However, he had
depression on the metoprolol.  He has significant dyslipidemia
and this is being rechecked today.

IMPRESSION/PLAN
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Mr. Nicholson is stable, although he does have worsening
dyspnea on the verapamil as comparted to the beta
blocker.  He was a little intolerant of the metoprolol in
the past.  I am going to stop his verapamil and we are
going to try atenolol 50 mg daily.  I will see him back
in two weeks and we will see how things are going.  He
should be okay and I told him we can probably get by in
switching him to da different beta blocker in hopes of
avoiding the side effect of the depression. 

     Dr. Hicks saw the claimant for a follow-up visit on June 9, 

2010:

CURRENT DIAGNOSES
1. Hypercholesterolemia.
2. Cardiomyopathy Hypertrophic.
3. Dyspenea.
4. Chest Pain Precordial.

HISTORY OF PRESENT ILLNESS
Mr. Nicholson returns today for a follow-up.  This gentleman
has shortness of breath and he was found to have a
hypertrophic cardiomyopathy variant with a 60 mm subvalvular
gradient with exercise.  I placed him on metoprolol first and
he said his breathing was much better but he was depressed and
fatigued.  I then switched him to verapamil and he just did
not feel as well as he did on the Toprol.  We tried atenolol
last month and he is much improved.  He is actually working
hard.  He is not short of breath.  He feels better.

IMPRESSION/PLAN
Mr. Nicholson is better.  His fatigue and dyspnea have
resolved with switching to atenolol.  I made no changes
today and I will see him in six months.  Follow-up is by
Dr. Seth Barnes and Dr. Gail McCracken

     Per medical notes dated December 2, 2010, Dr. Hicks saw the 

claimant for a follow-up visit:

CURRENT DIAGNOSES
1. Hypercholesterolemia.
2. Cardiomyopathy Hypertrophic.
3. Dyspnea.
4. Chest Pain Precordial.

HISTORY OF PRESENT ILLNESS
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Mr. Nicholson is a 55 year old man who came to see me
initially because of chest discomfort and shortness of
breath.  He had 3 angiograms by others and was always
found to have normal coronaries. He had a small
contracted hyperdynamic ventricle and had a subvalvular
gradient with stress testing.  I put him on a beta
blocker and he got better, but then he was depressed.  We
went to verapamil and that did not work. He was doing
okay on atenolol until his job situation changed.  He is
now doing much more work, as well as more stair-climbing
and walking.  He has trouble with shortness of breath and
discomfort in his chest.  His physical exam is unchanged
with a soft outflow tract murmur.  He has no gallop.

IMPRESSION/PLAN
Mr. Nicholson's symptoms are related to a hyperdynamic,
hypertrophic ventricle.  By stress testing in the past,
he clearly demonstrated a significant subvalvular outflow
tract obstruction.  At rest he had a 16-mm outflow tract
obstruction and with exercise this went to 64 mm. He has
actually been better on a beta blocker, but now his job
situation is more demanding and he is having more issues.

I am going to change his medicines from 50 mg daily to
100 mg daily of atenolol.  We could always add verapamil
at a lower dose or go to twice daily on his atenolol.  I
think if his job situation were different, he would
probably be fine. I am going to see him back in about a
month and we will re-echo him.  Follow-up by Dr. Seth
Barnes.

     On January 17, 2011, the claimant saw Dr. C.E. Ransom due to

congestion and mucus production for three months. Pulmonary

function tests with pre and post medications revealed no change

after medication.  Dr. Ransom stated,“Does show moderate

restrictive airway disease, does not smoke at present, he did smoke

when he was 19 for short time.” The claimant was noted to have a

history of hypertrophic myopathy and history of allergies to

oxycontin, and a family history of diabetes and heart disease and
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hyperlipidemia.”

     PA and lateral chest x-rays were done on that date with the

following results:

FINDINGS: No acute cardiopulmonary abnormality seen.  The
heart size is normal. 

CONCLUSION: No acute disease.

A Report of Echocardiogram dated January 19, 2011 demonstrates

the following conclusion:

This study shows a hypertrophic variant with asymmetric septal
hypertrophy and a mild subvalvular gradient.  Mild aortic
insufficiency and mitral insufficiency is noted.  Diastolic
dysfunction is present.

     The claimant saw Dr. Ransom for a follow-up visit on January

25, 2011.  At that time, the claimant’s cough had improved a

little.  He reported having had a coughing spell the prior day.

The claimant stated that it felt like he was “drowning,” which was

mostly due to some mucus.  On physical examination, Dr. Ransom

stated that claimant’s lungs sounded good, and he did not hear any

wheezes or rhonchi.  Dr. Ransom’s assessment was “chronic

sinusitis, upper airway bronchitis. he [sic] is improved. history

[sic] of coronary cath x3.”  The claimant was prescribed

medications, which included Atenolol and Simvastatin, and updraft

treatment.

     On February 2, 2011, the claimant saw Dr. Ransom again for a

return visit.  The claimant was having a lot of choking sensation

and mucus production, which was associated with shortness of
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breath.  Due to concerns about the claimant’s breathing, Dr. Ransom

referred the claimant to Dr. Nancy Rector to get her input.  The

claimant was noted to have a history of hypertrophic

cardiomyopathy. 

     It appears that the claimant was admitted to hospital at White

County Medical Center, in Searcy due to shortness of breath on

February 3, 2011.  Dr. Jayton Lim was the attending physician.  A

Discharge Summary report dated February 9, 2011, from White County

Medical Center demonstrates the claimant was discharged home in

stable condition. 

FINAL DIAGNOSIS:
1.  Pneumonia.
2.  Acute exacerbation of chronic obstructive pulmonary 

     disease.
3.  Hypertrophic cardiomyopathy. Dyslopidemia. Aortic 

     insufficiency.
4.  Mitral regurgitation. 
5.  Gastroesophageal reflux disease.

    
                             * * *

RADIOLOGY FINDINGS: The patient had CT of his chest on
February 4 that showed bronchitis.  Mile [sic] patchy
infiltrates right upper lobe and right lower lobe.
Nonspecific mediastinal lymph node most likely reactive and
inflammatory in nature and should be followed up in 3-6 months
with CT.  Minimal calcifications of arteries.  

     
     On February 14, 2011, Dr. McCracken wrote the following after

chest x-rays demonstrated that there was no evidence of pneumonia

on the current film:

To Whom It May Concern:

Curtis Nicholson has had a severe pneumonia and may return to
work on February 25th.  He needs an extension of his FMLA until
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that date.

     Thank you very much for your attention to his matter.

     The claimant was seen on February 17, 2011, at the 

Pulmonary Associates, in Searcy due to pain of the left chest wall.

Dr. C.W. Koch reported that chest x-ray with rib showed no fracture

or pneumonia.  Dr. Koch stated, “I think he has costochondritis and

chest wall pain from his significant coughing.”

    Dr. Ransom opined on February 23, 2011, “It is my opinion 

that if possible, Curtis [claimant] be moved away from breathing

direct fumes in the plant and this would benefit his lung

situation.”          

     On February 27, 2011, The claimant was admitted to White

County Medical Center under the care of Dr. Lim.  His chief

complaint was shortness of breath.

HISTORY OF PRESENT ILLNESS

Mr. Curtis Nicholson is a 55-year-old white gentleman
with a history of sleep apnea, diverticulitis,
hyperlipidemia, mild coronary artery disease, kidney
stones, and hypertrophic cardiomyopathy.  He was admitted
to White County Medical Center on 2/6/11 complaining of
cough and shortness of breath for about six weeks.  He
states that he has recently worked with chemicals in
Batesville, which includes methanol, benzine, and VME.
He was treated updraft and IV antibiotics.  He was
discharged on 2/9/2011.  He has seen Dr. Ransom in follow
up and has seen Dr. McCracken, pulmonologist in Little
Rock.  He has been off work until 2/25 and states that he
was feeling better.  Two nights ago, he went back to work
and he started complaining of cough productive of brown-
green sputum.  This morning when he came back from work
he was coughing really bad and could hardly breathe.  He
came to White County Medical Center ER and his initial
pulse ox was 87%.  He was admitted for further evaluation
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and management.

ASSESSMENT
     1. 55 year old white gentleman admitted with acute

respiratory failure.
2. History of hypertrophic cardiomyopathy.
3. Mild coronary disease.
4. Acid reflux.
5. Kidney stones.
6. Hyperlipidemia.
7. Sleep apnea.
8. History of diverticulitis.

PLAN
Check complete blood count, chemistries.
Chest x-ray, electrocardiogram.
Arterial blood gas.
DuoNeb updraft.
IV steroids.

     A Radiology report dated February 27, 2011 demonstrated that

the claimant underwent PA and Lateral Chest x-rays, with the

following impression: “1. Bronchitis.  2.  Mild streaky infrahilar

infiltrate on the left.”

     The claimant underwent a cardiology consultation on February

28, 2011, by Dr. Bradley Hughes.  His assessment and plan were:

ASSESSMENT
 1. Hypertrophic cardiomyopathy.

2. Respiratory distress.
3. Dyslipiemia.
4. Mitral regurgitation.
5. Aortic insufficiency.
6. Reactive airways disease.

PLAN
I recommend that Mr. Nicholson be transferred to a
facility where he can be evaluated by both the
pulmonologist as well as Dr. Hicks his regular
cardiologist.  I am unsure which hospital Dr. McCracken
is on staff with but I have discussed this with Dr. Lim
and he will contact her for further information.
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A Discharge Summary from White County Medical Center
demonstrates that on March 2, 2011, the claimant was discharged 

home with the following final diagnoses:

FINAL DIAGNOSES
1. Acute Respiratory failure.
2. Hyperlipidemia.
3. Cardiomyopathy.
4. Mild coronary artery disease.
5. Gastroesophageal reflux disease.
6. History of kidney stones.

HOSPITAL COURSE
The patient was admitted and placed on telemetry.  02, IV
Solu-Medrol and DuoNeb updraft treatments were initiated
for respiratory findings of bronchitis as noted by
radiology report.  Upon initial evaluation by Dr. Lim
patient felt to be in acute respiratory failure with
hypertrophic cardiomyopathy.  Home medications were
evaluated and continued and he was also started on IV
antibiotic therapy of Levaquin.  Cardiology was
consulted.  The patient was seen and evaluated by Dr.
Bradley Hughes with his assessment being hypertrophic
cardiomyopathy.  He did feel that he needed to be
transferred to a facility where he could be evaluated by
both the pulmonologist as well as Dr. Hicks who is his
regular cardiologist.  Dr. Hughes did discuss his
recommendations and findings with Dr. Lim.  By the 2nd,
the patient was breathing much better, coughing up some
brown sputum.  Vital signs were not remarkable and the
patient was felt stable for discharge home with patient
to follow up with Dr. Ransom at his recommendations.

    Also, on March 2, 2011, the claimant saw Dr. Ransom for a

follow-up visit.  He assessed the claimant with “shortness of

breath, and dyspnea.  Possibly secondary to chemical exposure.” His

plan of treatment included a consultation with a pulmonologist

specialist to chemical exposure.    

    Dr. McCracken saw the claimant for a follow-up visit on March

24, 2011:
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PROBLEM LIST
1. Recent pneumonia, February 2011.
2. Dyspnea on exertion associated with some chest tightness.
3. Cardiac murmur.
4. Possible sleep disorder of breathing.
5. Long history of chemical exposure in the workplace.
6. Gastroesophageal reflux disease.
7. Hyperlipidemia.
8. Non-obstructive coronary artery disease.
9. Diverticulitis.
10. History of peptic ulcer disease as a child.
11. Nephrolithiasis.
12. Back surgery.
13. Tonsillectomy.

SUBJECTIVE 
Mr. Nicholson is a patient I have seen in the past.  It
is becoming more clear now that there is a chemical in
his workplace that is causing severe pulmonary
exacerbation.  The patient returned to work for two days
and ended up in the hospital with severe bronchospasm and
cough.  I suspicion that he has developed a sensitivity
to one of the chemicals in his workplace, possibly Talwin
and I have recommended that he stay out of the workplace
and see an occupational lung expert in Alabama, Dr.
Goldstein.  He is still sick from his exposure.  He has
not totally cleared yet.

At that time, Dr. McCracken assessed the claimant with 

“occupational induced asthma, and referred him to Dr. Goldstein at

the Occupational Lung Center in Alabama.   

     In a letter dated June 6, 2011, Dr. Allan Goldstein wrote:

I appreciate very much you asking me to help with the
care of Mr. Nicholson.  I also appreciate the records
that you have sent me and the MSDS that Mr. Nicholson
brought with him.  I have done a complete history and
physical examination and it is consistent with the
information that you sent to me.  I shall give a brief
overview of this gentleman's medical history.  

As you know, he has hypertrophic cardiomyopathy and had
noted shortness of breath with walking for about two
years.  He was placed on Toprol.  He had definite benefit
from the starting of that medication.  He has worked for
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better than 34 years at his present place of employment.
Until 08/2010 he had been running boilers and had done
this for about 34 years.  He was then placed in an area
in which he had to take samples of chemicals and pump
sumps.  After two to three months of working in that area
he began to develop cough.  The cough continued to worsen
over several months.  He noted that when he had days off
that his cough might have been a little less but
definitely was not gone.  He was having no trouble with
his cough at nighttime initially.  When he would go back
to work he would notice an odor that would “tickle my
[sic] throat.”  Because of severe symptoms he was
hospitalized on 02/03 for seven days.  He had oxygen
saturation while walking 82%.  He stayed home for
approximately two weeks and then when he went back to
work he was again coughing with significant sputum and
wheezing after two nights back to work.  He was taken to
the emergency room and apparently his PO2 was 50 and his
saturation was 86%.   He has not worked in March, April,
May, or any of this month, thus far.  Prior to his
exposure to the chemicals this gentleman worked regularly
on his farm and cared for cattle.  His wife describes him
as an workaholic who rarely, if ever, would turn down any
type of work on his property.  Now he has daily coughing,
wheezing, shortness or breath, and sputum, and can walk
no more than a quarter of a mile on level ground at his
own pace.

If he tries to rush or do any heavy work his symptoms
worsen.  He has not really been aware of any triggering
factors other than the chemicals.  In late March or early
April his grandson wanted to see where he worked and he
drove his grandson into the parking lot of the plant and
could smell the odor of the chemicals and began having
acute symptoms while in the parking lot.  He has not gone
back to the plant since then.

His physical examination today reveals that he is no
distress.  His lungs are clear.  He has marked congestion
of the nasal mucosa.  His heart is without murmur,
gallop, or rub.  His abdomen is negative.  He has no
lymphadenopathy.  His chest x-ray is normal.  His
pulmonary functions show a small airways obstructive
defect with significant improvement from 56% of predicted
to 90% of predicted.  His diffusing capacity is normal
and his lung volumes are normal.  His oxygen saturation
is 96%.
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This gentleman was exposed to several different
chemicals, one of which is Toluene.  Toluene is a common
cause of respiratory irritation and of occupational
asthma.  The two entities that one must be concerned
about in this case are RADS and occupational asthma.
This gentleman does not have RADS.  He does not have the
history that would be consistent with RADS.  His history
is consistent with someone who was sensitized to a known
respiratory irritant and then developed asthma.  He is on
appropriate medication but this has not totally
controlled his symptoms.  I would suggest adding
Singulair 10 mg., in the evening and then considering
Spiriva if that does not solve the problem.  He may need
an antihistamine and/or decongestant, specifically for
his nasal passages, but I would hope that Singulair would
help the situation.

There is no doubt in my mind that this gentleman has
occupational asthma.  He cannot return to his previous
employment because of the exposure that he would get to
the chemicals which will trigger his symptoms once again.
If he can be placed in a position where he will not be
exposed to these chemicals he can return to work.  He
probably should have vocational rehabilitation in order
to determine what his capabilities are and when he can
return to work.

     On July 7, 2011, Dr. McCracken saw the claimant for another 

follow-up visit. 

SUBJECTIVE
Mr. Nicholson has occupational induced asthma.  I sent
him to Dr. Allen Goldstein, occupational expert, and he
confirmed that he does have occupational asthma.

                              ***

ASSESSMENT
1. Occupational asthma.
2. Occupational induced asthma versus RADS (reactive

airways dysfunction syndrome).
3. Recent pneumonia, February 2011.
4. Dyspnea on exertion associated with some chest

tightness.
5. Cardiac murmur.
6. Possible sleep disorder of breathing.
7. Long history of chemical exposure in the workplace.
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8. Gastroesophageal reflux disease.
9. Hyperlipidemia.
10. Non-obstructive coronary artery disease.
11. Diverticulitis.
12. History of peptic ulcer disease as a child.
13. Nephrolithiasis.
14. Back surgery.
15. Tonsillectomy.

PLAN
I have recommended to Mr. Nicholson that he should pursue
Workman's Comp.  Workman's Comp should pay for his
medication that he will now chronically be on and should
compensate him for his loss of occupation.  His plan was
to work for several more years before he developed the
chemical induced occupational asthma.

     Dr. Goldstein wrote the following in a letter dated August 

29, 2011:

I have received your letter of 08/01/2011.  Why it did
not get her until 08/29 I have no idea but I will now
respond to your questions.

1. The first question that you raise is when I
referred to toluene as a potential cause of
occupational asthma.  Are you referring to the
solvent toluene or to toluene diisocyanate?  I am
referring to toluene diisocyanate.  It has been
described as a strong potential cause of
occupational asthma.

2. What leads you to the conclusion his condition is
specifically occupational asthma?  I have reviewed
my letter of 06/06/2011.  According to the history
that he gave to me, he had been running boilers and
had done that for 34 years.  He states that he was
then placed in an area in which he had to take
samples of chemical sand pump sumps.  Afer two to
three months of working in that area he began to
develop cough.  The cough continued to worsen over
several months.  He noted that when he had stay off
that his cough may have been a little less but was
definitely not gone.  When he would go back to work
he noted that there was n order that would “tickle
my throat.”  When he stayed away from work he
improved and when he went back to work he worsened.
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According to the information that I received in the
form of medical records, he was exposed to toluene.
It is a respiratory irritant and can cause
occupation asthma.  Because of that exposure and
his history the diagnosis is made.

3. Is there a threshold limit of exposure to this
chemical that would trigger occupational asthma?
Levels above what are considered “safe” by federal
agencies will have a high incidence of asthma.
However, even in companies that were constructed to
be safe after it was realized that diisocyanate
caused a problem there were still some patients
that would develop asthma.  This is probably a
genetic susceptibility but I am only guessing at
that.  

You also wondered whether or not the chemicals that he
might have been exposed to while doing farming could have
caused the problem.  Not from a historical standpoint.
Your point of chemicals in farming causing a problem is
well taken.  The most important aspect of making the
diagnosis of occupational asthma is the history.  Based
on this gentleman's history and the information that I
have of what chemicals he was exposed to, it is my
opinion that it is toluene diisocyanate that is causing
the problem.  In any case, if it is any other chemical to
which he was exposed to while doing his pump sump work,
he must avoid that as well.

I appreciate very much being able to help with these
cases.  If there are other cases that I can be of help in
determining what the problem might be, it would be my
pleasure to do so.  I hope that I have answered your
questions.  If not, please let me know and I will be
happy to make another attempt to do so. 

Dr. Peter Marvin wrote on January 6, 2012:

RE: Curtis Nicholson

Having reviewed medical records on Mr. Nicholson dating
back to May of 2000, I respectfully submit the opinions
below, to a reasonable degree of medical certainty and
probability.

Background:
The patient began complaining of exertional chest
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tightness and shortness of breath in May of 2000, at
which time he had the first of several coronary
angiograms negative for coronary occlusion.
Echocardiogram showed left ventricular hypertrophy, as
well as asymmetric septal hypertrophy without clear
hemodynamic consequence.  Since that time several
physicians have found mild restrictive spirometry, but no
clear explanation for his dyspnea and chest tightness.

In June of 2009, Dr. McCracken, a pulmonologist examined
him, finding clear exam and chest x-ray, and similar mild
restrictive spirometry.   At that same time, Dr. Hicks,
a cardiologist, performed a stress test, indicating
“average exercise tolerance.”  He recommended medication
for septal hypertrophy.

On February 24, he was hospitalized with leukocytosis and
patchy multilobar lung infiltrates on chest CT.  After
discharge, a second examination by Dr. McCracken was
again apparently negative, and further pulmonary function
testing revealed normal diffusion capacity and measured
lung volumes.  

On February 27, 2011, he was again hospitalized, this
time with hypoxia, yellow sputum, wheezes, and faint
crackles on lung exam.

On March 24, 2011, Dr. McCracken, concerned for potential
occupational causation, referred him to Dr. Goldstein,
who diagnosed occupational asthma, “without a doubt,”
apparently relying on the patient's history, his belief
that the workplace contained toluene diisocyanate, and
spirometry before and after bronchodilator.

Opinions:
1. While isocyanates are known sensitizers of the

airways, and may be associated with occupational
asthma, the 21 MSDS documents submitted contain no
isocyanates.  Further, no evidence is submitted
that any of the materials descried were present in
concentrations at or above approved levels.

2. His hospitalizations in February of 2011 are most
consistent with community-acquired pneumonia, and
acute bronchitis, respectively.  There is nothing
in the records to suggest workplace causation.  

3. Dr. Goldstein's diagnosis is without foundation
because a. He mistakenly invokes the presence of
toluene diisocyanate, which is not indicated by the
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MSDSs provided, and b. inspection of the raw curves
of the pulmonary function tests he performed
indicate that they are uninterpretable. They were
grossly misperformed, as there was clearly no
coordinated forced expiratory effort during he
testing, either before or after bronchodilator.  No
conclusions can be drawn from testing, yet he
relies upon it to draw his conclusions.

4. While in some cases septal hypertrophy may impair
cardiac output, the records submitted do not
suggest this to be clinically significant, even if
present.  The pattern of shortness of breath and
chest tightness without objective findings, for a
decade prior to his current symptoms, raises
questions as to whether some or all of his symptoms
may be psycho physiologic; related to an
exaggerated awareness of respiration. His complaint
of becoming short of breath pulling into the
parking lot at the plant supports this postulate. 

5. If occupational asthma is conclusively to be
diagnosed, I would consider: a. Body
plethysmography to assess airway resistance and
conductance, preferably before and after
bronchodilator, b. Home/work peakflow measurement,
and/or c. Bronchoprovokation testing, first with
methacholine, then if positive with agents present
in ambient air at his workplace.

     On January 30, 2012, Dr. Goldstein wrote the following 

letter to the claimant’s attorney:

I am in receipt of your letter of 01/19/2012.  I have
read the summary and conclusions of Dr. Peter M. Marvin.
I have also reviewed my chart and the information that
was attached to the letters from Dr. Marvin.  I shall not
respond so as to justify my previous opinion.  That
opinion was expressed in my letter of 06/06/2011 which I
have reviewed.  I also reviewed the chart that I have on
Mr. Nicholson.

Let me start by saying that my original conclusions is
that this gentleman has occupational asthma.  I continue
to believe that.  I base that on the patient's history,
his pulmonary functions, and the MSDS information.  I
hope that I will not bore you with the following but I am
going to go through the MSDS sheets that you sent me and
note what is on those sheets that will allow me to
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conclude that this gentleman was exposed to substances
that can cause occupational asthma.

1. Acetaldehyde Cr TAFT “may cause allergic skin
reaction.  It causes respiratory tract irritation.”

2. Acetone/acetate grade “harmful if inhaled, causes
respiratory tract irritation.”

3. Benzene “harmful if inhaled.  Harmful if absorbed
through skin.  May cause skin irritation.”

4. Cumene (which contains toluene) “high vapor
concentrations may cause drowsiness and irritation
of the eyes or respirator tract.”

5. Eastman p - DIPB, HP “causes skin irritation.”
6. 1,1 - dimethoxymethane, 95% (gc) “may cause

respiratory tract irritation.”
7. DOWTHERM*RP HEAT TRANSFER FLUID “can enter lungs nd

cause damage.”
8. Hydrogen chloride “corrosive to eyes, respiratory

system, and skin.”
9. Refined glycerine “high mist concentrations may

cause irritation of respiratory tract.”
10. Hexane (S) “low degree of toxicity by inhalation,

irritation of the respiratory tract.”
11. Isopropyl alcohol, recovered “irritation of eyes or

respiratory tract.”
12. Propane “acts as a simple asphyxiant.  Acute or

chronic respiratory conditions may be aggravated by
overexposure to this gas.”

13. Sodium hydroxide “hazardous - yes.”
14. Alkali refined soybean oil “vapors of finely misted

materials may irritate the mucous membranes and
cause irritation, dizziness, and nausea.”

I believe that there is sufficient evidence from MSDS
information that lends credence to the history given to
me by Mr. Nicholson, and allows me to make a diagnosis of
occupational asthma.  I have made this diagnosis in my
previous letter and I stand by that diagnosis at this
point.

     Dr. Goldstein wrote to the claimant’s attorney again on 

February 9, 2012:

I have received the pages that you have sent to me from
the Workers' Compensation Commission.  First, let me say
that toluene is a low molecular weight chemical.  Other
substances such as any of the acid anhydrides and
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dimethyl ethanolamine are also low molecular weight.  The
issues you raise relative to the pulmonary functions is
very interesting.  First let me say that Mr. Nicholson
has evidence of asthma.  He has total reversibility of
his small airway flow rate from the time that we gave him
a bronchodilator until the time that he was retested.
The numbers, however, do not meet the criteria in the
second paragraph on page 268.  This is not uncommon and
should not be used to determine whether or not he has
occupational asthma.  He has been exposed to toluene and
that is enough to cause occupational asthma.  It is low
molecular weight. The only way one could determine how
bad his pulmonary functions become is when he is exposed
to any of these chemicals or the nonspecific substances
that cause him to have symptoms.

It is my opinion that this gentleman does have
occupational asthma.  He has been exposed to the
chemicals that I have noted in the past.  To use his
values of pulmonary function is the only criteria for the
diagnosis would be inappropriate.

Per a letter dated May 4, 2012, Dr. Marvin wrote:

I have reviewed Dr. Goldstein's letter.

Notably absent is any refutation of the major points
casting doubt on the validity of his conclusions.
Quoting from my statement, which he says he read:

1. He mistakenly invokes the presence of toluene
diisocyanate.”

 While he points to the presence of “toluene” in his
paragraph number 4, he knows (or certainly should
know) that it's the diisocyanate component which is
the recognized inciting agent for persistent
occupational asthma.  This compound is not listed
in the MSDS material provided, and he makes no
claim as to the patient's exposure to it.

2. “Inspection of the raw curves of the pulmonary
function tests he performed indicate that they are
uninterpretable.  They were grossly misperformed,
as there was clearly no coordinated forced
expiratory effort during the testing, either before

     or after bronchodilator.  No conclusions can be
drawn from this testing, yet he relies upon it to draw his
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conclusions.
He doesn't dispute this, yet “continue[s] to believe”
“base[d]...on his pulmonary functions” that Mr. Nicholson has
occupational asthma.

Dr. Goldstein then sets forth a litany of excepts from
the MSDS sheets, implicating virtually every one as
having some noxious effect.  So do smelling salts...so
does smoke from a fireplace; the environment is full of
airborne agents which may cause irritation of mucous
membranes and respiratory mucosa.  He cites nothing which
constitutes evidence for occupational asthma in this man.
He may “continue to believe” that, but medical science
demands more than guilt by association.  And, as stated
in my report, medical science does in fact offer more, in
the form of objective testing.

The conclusions and recommendations in my January
statement stand.

     On July 20, 2012, Dr. Goldstein wrote to the claimant’s 

attorney:

“I have received your letter of 07/20/2012 and I have
looked at the MSDS.  I believe that the occupational
asthma that the Mr. Nicholson suffers from is related to
his exposure to toluene.”     

On July 24, 2012, Dr. Marvin wrote:

To Whom It May Concern:

At the request of Ms. Wood, I have reviewed additional
materials in the case of Mr. Nicholson.  They include, in
addition to MSDS documents and medical records previously
reviewed, a number of additional MSDS sheets submitted by
plaintiff attorney, and a brief letter by Dr. Goldstein.

The opinions below are based on a high degree of medical
certainty and probability, and take into account the
following assumptions which have been represented to me,
and against which I've seen no countervailing evidence or
claim.
1. The MSDS documents submitted include all chemicals

to which Mr. Nicholson may have been exposed at his
workplace.

2. There is no claim that these agents were present in
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concentrations exceeding published safe levels in
ambient air to which Mr. Nicholson was regularly
exposed.

Conclusions:

My opinions previously stated are unchanged:
1. Examinations by all physicians, including

pulmonologists, Goldstein and McKracken, reveal no
evidence on physical examination, x-ray, or
objective pulmonary function testing of any ongoing
lung disease.  In particular, there is specific
evidence against asthma, occupational or otherwise,
on physical examination and pulmonary function
testing over approximately a decade of time.

2. The single exception to #1 is a spirometric test
performed as part of Dr. Goldstein's evaluation.
But the raw curves from that study clearly
demonstrate that the test was flawed beyond
interpretation, as the patient was unable to
perform a coordinated forced expiratory effort
necessary for a valid test.  All other testing
curves reviewed showed patterns compatible with
valid testing, and were within normal limits.  Dr.
Goldstein sees, or should see, the difference in
those raw curves; and he knows, or should know,
that no conclusions can be drawn from his testing.

3. The chemicals described in the MSDS documents are
primarily organic solvents and inorganic acids.
The former, while irritating to mucous membranes
when inhaled in high quantities such as might occur
in industrial accidents, generally produce minimal
transient irritation when inhaled, and in fact are
a greater threat as asphyxiants (displace oxygen
from the air) or central nervous system or cardiac
stimulants, when present in high concentrations.
Toluene, the component abused by “glue sniffers,”
is typical for this.  It produces CNS excitation,
followed in excess by seizures and cardiac
arrhythmia.  Toluene is not typically associated
with the airway sensitization associated with
asthma.

   The latter are strong acids which in even modest
levels produce severe burns, of any tissue; eyes,
nose, throat, skin, etc.  If one is able to escape,
such materials are rarely inhaled, but if they were
the injury would be chemical burns of the airway
lining.
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         None of the agents reviewed are typically described as
     causing the lasting and chronic sensitization of airway
     linings associated with occupational asthma.

In sum:
A. The agents described in MSDS documents are not

reported to be associated with occupational asthma.
B. Most importantly, there is no evidence of asthma,

     occupational or otherwise.

                          ADJUDICATION

A.  Statute of Limitations

     Here, the claimant has alleged that he sustained an 

occupational injury, and/or, an accidental lung/pulmonary injury.

With regard to the statute of limitations’ defense raised by

the respondents regarding the claimant’s alleged accidental

lung/pulmonary injury, Ark. Code Ann.§11-9-702(Repl. 2002) provides

the following, in pertinent part:

Time for filing.  (1)(A) A claim for compensation for
disability on account of an injury, other than an
occupational infection, shall be barred unless filed with
Workers’ Compensation Commission within two (2) years
from the date of the compensable injury. . . .

(B) For purposes of this section, the date of the
compensable injury shall be defined as the date an injury

      The instant claimant has alleged an accidental pulmonary/lung

injury on November 23 or 24, 2010.  This is a claim for initial

benefits.

     Here, in order to meet the requirements of Ark. Code Ann. §

11-9-702, the claimant should have filed a claim for a pulmonary

injury no later than on or about November 23 or 24, 2012.

Typically the Form AR-C is the most commonly recognized method for
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filing a claim of  compensation.  However, a Form AR-C has not been

made a part of the record in this.  The only document of record

that may be construed as the filing of a claim, is the claimant’s

Pre-hearing Questionnaire filing.  In this responsive filing, the

claimant alleged a claim for benefits due to an occupational asthma

injury, or a specific incident injury to his lung.  This request

for benefits was made with the Commission on March 14, 2012, which

was clearly within two (2) years from the date of the alleged

compensable injury.  Therefore, I find that this claim for initial

benefits was timely filed and therefore tolled the statute of

limitations.  Accordingly, I find that the claimant’s claim for

initial benefits of an accidental lung injury is not barred by the

statute of limitations.     

     Regarding the claimant’s asserted claim for occupational 

asthma, the applicable statute of limitations is found in Ark. Code

Ann § 11-9-702(a)(2).

A claim for compensation for disability on account of injury
which is either an occupational disease or occupational
infection shall be barred unless filed with the commission
within two years from the date of the last injurious exposure
of the hazards of the disease or infection.

    
     I find that this claim for occupational asthma is not barred

by the statute of limitations.  The parties stipulated that the

claimant’s last day of work for respondent-employer was February

26, 2011.  The evidence demonstrates that in the claimant’s last

position with FutureFuel, he could have possibly been exposed to
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some chemicals. Hence, the claimant’s last day of injurious

exposure was February 26, 2011.  The claimant had two years from

that date to file his claim, which would be February 26, 2013.

Here, the claimant filed a claim for benefits on March 14, 2012.

This is clearly within two years from the date of the claimant’s

last injurious exposure.  Therefore, I find that this claim for

occupational asthma is not time-barred.

B.  Accidental Lung Injury

     The instant claimant contends that he sustained a compensable

lung injury on November 23 or 24, 2010, while working for the

respondent-employer.  The claimant has the burden of proving by a

preponderance of the evidence that his claim is compensable, i.e.,

that his injury was the result of an accident that arose in the

course of his employment, and that it grew out of, or resulted from

the employment.  Carman v. Haworth, Inc., 74 Ark. App. 55, 455

S.W.3d 408 (2001).  For the claimant to show compensability here,

he must show under Ark. Code Ann. § 11-9-114 that the exertion

associated with the accident was extraordinary and unusual compared

to the employee's usual work or some unusual and unpredicted

incident occurred that was the major cause of the physical harm.

Mountain Home Manufacturing v. Hafer, 66 Ark. App. 127, 991 S.W.2d

127 (1999); Ulibarri v. Jim Wood Company, 79 Ark. App. 354, 87

S.W.2d 846 (2002).

     Ark. Code Ann. § 11-9-114 provides as follows:

     (a)  A cardiovascular, coronary pulmonary,
     respiratory, or cerebrovascular accident or myocardial
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     infarction causing injury, illness, or death is a
     compensable injury only if, in relation to other
     factors contributing to the physical harm, an accident
     is the major cause of the physical harm.

     (b)(1)  An injury or disease included in subsection
     (a) of this section shall not be deemed to be a
     compensable injury unless it is shown that the
     exertion of the work necessary to precipitate the
     disability or death was extraordinary and unusual in
     comparison to the employee's usual work in the course
     of the employee's regular employment or,
     alternatively, that some unusual and unpredicted
     incident occurred which is found to have been the
     major cause of the physical harm.

(2) Stress, physical or mental, shall not be considered in
determining whether the employee or claimant has met his or
her burden of proof.  

     The instant claimant has alleged a lung injury on November 23

or 24, 2010.  Here, although the claimant testified that he

struggled with a pump on November 23 or 24, 2010, the medical

records and other documentary evidence do not corroborate his

testimony.  In fact, Mr. Bradley and Mr. Dockins denied being made

aware of any injury on that date.  The claimant’s testimony

demonstrates that on the date of the alleged incident, he wore a

respirator. No evidence has been presented to support a finding

that any difficulty was present with the claimant’s respirator on

the date of the incident.  In addition to this, Mr. Wilson’s

testimony demonstrates that on the date of the alleged incident, no

concentrations were at or above approved levels.  The evidence also

shows that the pumps the claimant handled contained very small

levels of chemical.  

     Therefore, based on all the foregoing evidence, I am unable

find that the claimant’s lung symptoms resulted from “a single
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injurious exposure” to chemicals, which was “sudden in its onset.”

As such, I find that the claimant failed to prove by a

preponderance of the credible evidence he suffered a specific

accidental lung injury in November of 2010.

C. Occupational Asthma

An “occupational disease” is any disease resulting in

disability or death that arises out of or in the course of an

occupation or employment of the employee.  Ark. Code Ann. § 11-9-

601(e)(1)(A) (Repl. 2002).  Prior to the enactment of Act 1281 of

2001, the burden of proof was clear and convincing evidence in

order for the claimant to prove he/she has a compensable

occupational injury.  However, Act 1281 changes the burden to a

preponderance of the evidence.  Ark. Code Ann. § 11-9-601(e)(1)(B)

(Repl. 2002).

Ordinary diseases of life to which the general public is

exposed are not compensable.  Ark. Code Ann. § 11-9-601(e)(3)

(Repl. 2002).  

   The occupational disease must be “due to the nature of an

employment in which the hazards of the disease actually exist and

are characteristic thereof and peculiar to the trade, occupation,

process, or employment and is actually incurred in his employment.”

Ark. Code Ann. § 11-9-601(g)(1)(A)(Repl. 2002).  However, a disease

may be considered compensable although the general public may

contract the disease if the nature of the employment exposes the

worker to a greater risk of the disease than the risk experienced
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by the general public or workers in other employments.  Osmose Wood

Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992); Sanyo

Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  To

constitute an occupational disease, there must be a recognizable

link between the nature of the job and an increased risk in

contracting the disease.  Sanyo Mfg. Corp., Supra.

        The record shows that the claimant has been diagnosed 

with occupational asthma, by Drs. McCracken and Goldstein.

However, Dr. Marvin opined that the claimant suffered community-

acquired pneumonia, and acute bronchitis.  

     I attach only minimal weight to the opinions of Drs. McCracken

and Goldstein because they are based on an inaccurate history given

to them by the claimant of him having been exposed to toluene, and

because in February of 2012, Dr. Goldstein opined that the claimant

had only evidence of asthma, and considering that the pulmonary

function tests performed by Dr. Goldstein are inconclusive. 

    Therefore, based on all the foregoing, and because there was

specific evidence against asthma on physical examination, and

pulmonary testing for over a decade of time, and considering there

is no objective pulmonary function testing of any ongoing lung

disease, I find Dr. Marvin’s opinion of the claimant having

suffered community-acquired pneumonia, and acute bronchitis to be

accurate.  Hence, ordinary diseases of life to which the general

public is exposed are not compensable.  
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     As a result, I find that the claimant failed to meet his 

burden of proof that he suffered an occupational disease. In

addition to this, the claimant has been diagnosed with

cardiomyopathy hypertrophic, mild coronary artery disease, heart

murmur, and sleep apnea, and he has a strong family history of

heart disease.  These conditions could account for his prior

complaints of shortness of breath and chest pain. In fact, in

December of 2010, Dr. Hicks opined that the claimant’s symptoms

were related to a hyperdynamic, hypertrophic ventricle.       

     I realize that Dr. Goldstein subsequently opined that there

were other substances present in the plant that could cause

occupational asthma.  Nonetheless, after carefully reviewing the

entire record, and without giving the benefits of the doubt to

either party, I find that the claimant has not met his burden of

proof by a preponderance of the evidence that he suffers from

occupational asthma.  It is simply too speculative to find a causal

connection between the claimant’s pulmonary condition and his

employment. 

     Since the claimant failed to prove a compensable injury, the

remaining issues have been rendered moot and not been discussed

herein this Opinion. 

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.
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1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.    

     2.  The claimant had sufficient wage to entitle him to the
         maximum compensation rate.  

3.  The claimant’s last day of work with the respondent
         employer was February 26, 2011. 

 4.  This claim has been controverted in its entirety.

     5.  The respondents are entitled to a set-off, in the event 
         this is found to be a compensable claim.

6.  This claim for occupational asthma is not time-barred,  
         nor is the claim for occupational asthma time-barred.

7.  The claimant failed to prove by a preponderance of the
    the credible evidence that he suffered an accidental

         lung injury during and in the course of his employment
         November of 2010.

8.  The claimant failed to prove by a preponderance of the 
         evidence that he sustained a compensable occupational 
         disease injury.        
   
     9.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act.

                             ORDER
     
     For the reasons discussed herein, this claim must be, and 

hereby is respectfully, denied and dismissed in its entirety. 

      IT IS SO ORDERED.

                                                                 

                                   ________________________
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  CHANDRA L. BLACK
Administrative Law Judge      

                                 

 

                                                                 
                                                                 
CB/dr                                


