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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On January 30, 2012, a pre-hearing conference was

conducted in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contents of the parties relative to the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.  The claimant acknowledged

receiving unemployment benefits at the weekly rate of $329.00, and as such seeks the difference

between the unemployment compensation benefit rate and the temporary total disability benefits

rate in the event of a finding of compensability and temporary total disability during the period of

receipt of the unemployment benefits.
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The testimony of Jonathon Douglas Myers, Annette Dillon, Bishop Sparks, and Ben

Forbes, coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

Jonathon Douglas Myers, the claimant, with a date of birth of March 18, 1987, has

completed some college.  The claimant commenced his employment with respondent-employer on

July 9, 2010, as a machine operator.  Prior to his employment with respondent-employer the

claimant was employed landscaping in Memphis and doing some computer work off and on for

his father.  The claimant testified that he also attended some school before doing the landscaping

work. 

In describing his job duties during his employment by respondent-employer, the claimant

testified he was a machine operator of the SBU-2 Unit.  The claimant continued regarding the

kind of work he performed:

     My responsibilities were to arrive at the beginning of my shift
and make sure that the press was running; if not, start it up, and to
proceed to make the plastic wheels at Colson Manufacturers. (T.
9).

While he primarily worked on the SBU-2 machine, on June 17, 2011, the claimant was working

on another machine on the other side of the building.  The claimant offered regarding the size of

the Monette factory of respondent-employer:

     I don’t know how many square feet it is or anything, but it
seems, on a given day, there’s forty to fifty people there on the
factory floor. (T. 9).

The testimony of the claimant reflects that prior to June 17, 2011, he had worked on the different
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machine off and on for a few days, but not continuously for any period of time.

The claimant acknowledged that between January 2011 and June 2011, he had missed

time from work, explaining:

     There were times where my wife or children were sick and
needed me to stay home or take them to the doctor. (T. 10).

The claimant concedes that there was a time between January 2011 and June 2011 that he missed

time from work because he was sick with an infection or a cold of some sort.  The claimant

confirm that on June 11, 2011, he was seen at the emergency room.  The claimant offered,

regarding the basis for the emergency room visit:

     I had been feeling some pain and tenderness in my calf, and up
around the back of my knee and the back of my lower thigh, and
just was concerned about that and wanted to go see a doctor. (T.
10-11).

The claimant testified that the pain and discomfort had been bothering him for several days and

had gotten somewhat worse.  Claimant denies that the afore complaints/symptoms was the

product of a fall, injury or any kind of traumatic event.  The claimant’s testimony reflects that

during the June 11, 2011, emergency room visit a straight-leg raising test was performed. 

Further, the claimant denies experiencing any pain in his lower back or hip at the time of the June

11, 2011, emergency room visit.  The claimant experienced right leg pain during his June 11,

2011, emergency room visit; however, denies that his symptoms caused him to miss time from

work.  The claimant elaborated on the role that his family history played in his decision to go to

the emergency room on June 11, 2011:

     With the type of pain that I was experiencing, I remember my
father previously after a brain surgery having a blood clot in his leg,
and it worried me some. (T. 12-13).
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The claimant did not receive any follow-up treatment or care after the June 11, 2011,

emergency room visit before June 17, 2011.  The claimant testified regarding his physical

condition with respect to his right leg and calf between June 11, 2011 and June 17, 2011:

     My calf continued to hurt some and up in the back of my knee,
and it kind of felt like a muscle tightness, and - - but I had no
restrictions and I continued to work even through that. (T. 13).

While the claimant concedes that before June 17, 2011, his leg was hurting and he was moving

slower, he does not recall whether or not he was limping.  

On June 17, 2011, the claimant was working on a different machine than he normally

worked.  The claimant’s supervisor on June 17, 2011, was Bishop Sparks, who was not his

normal supervisor.  The claimant explained the Mr. Sparks was the supervisor over the particular

machine that he was working on.  In describing the mechanics of his injury of June 17, 2011, the

claimant’s testimony reflects:

     On June 17th, 2011, while - - after operating that machine, I had
gone to lunch, and then, after lunch I was on my way to find Bishop
Sparks, because the machine had been making some bad parts.  He
was not only the supervisor, but the technician of that machine at
that time.  It was then after walking by the restrooms that I fell and
landed kind of on my right leg and my left buttock area, and I got
up and went to find Bishop to report the injury to him. (T. 14).

The claimant continued, regarding his symptoms or discomfort following the June 17, 2011, fall:

     Immediately after the fall, I had felt some discomfort and pain
from my hip down my leg to my ankle, as well as some soreness,
from the - - just from the - - from the fall itself. (T. 15).

The claimant elaborated on the mechanics of the June 17, 2011, fall:

     Sure.  As I was walking by, I slipped on the water.  I tried to
regain my balance, but I went down and fell on my right leg and my
left buttock area, and then, I was right next to the wall; so, I - - my
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back fell up against the wall. (T. 15).

The claimant testified the restrooms as being located on his left side as he was walking.  The

claimant further testified that he did not notice any kind of sign or indication that there was water

from the restroom being cleaned or anything of that nature.  The claimant offered, regarding his

location to the door of the restroom at the time of his fall:

     At the point where I started to slip was before, but by the time I
fell down, it was past the door where I finally went down. (T. 15-
16).

The testimony of the claimant reflects that he slipped in some water on the floor causing

him to fall, and that there was some water on his pants following the fall.  The claimant continued,

regarding the presence of the water on the floor:

     The water was kind of - - it wasn’t one big puddle, it was just
little splotches, I guess you would say, here and there. 

     Well, when I got up, I looked at the water where I had slipped,
and I didn’t see anything at the restroom door indicating it had
come from the restroom, but I do know that there are some times
where hoses for machines are left out there and sometimes they
drain and water pools, and in my mind, I believe that’s where it
came from. (T. 16).

The claimant’s testimony reflects that he has previously seen instances of the above:

     These are - - I believe they’re like one and a half, two-inch
rubber hoses approximately ten to fifteen foot in length, used to
cool the hydraulic presses to make better - - used to make parts. (T.
16-17).

The claimant estimated that the fall occurred sometime around 11:30 a.m.

The claimant testified that it is the policy of respondent-employer that injuries are to be

reported to a supervisor.  The claimant’s testimony reflects regarding his efforts to notify his
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supervisor of the June 17, 2011, fall:

     Well, at that point I looked for Bishop Sparks, and I did not see
him.  I believe I paged over the intercom system there, and then, I
went to the front office to ask anyone there if they had seen him or
knew or where he was at, and I talked to Kelly Fry, who informed
me that he was on lunch. (T. 17).

The claimant offered that Ms. Fry was a receptionist.  The claimant testified that he sat in a chair

outside Ms. Fry’s office and waited for Mr. Sparks to return from lunch.  

The claimant estimated that he waited for twenty to thirty minutes until Mr. Sparks

returned, at which time he had a conversation with him.  The claimant testified, regarding his

symptoms during the twenty to thirty minute wait:

     I was in quite a bit of pain from the fall and was just sitting
waiting to report the injury, so that I could go to the doctor. 

     Pain was down my right leg, and also some pain you might fell
from just skin-to-skin contact-type bruising. 

     On my leg, and then, in my back buttock area. (T. 18).

The claimant noted that the pain was in his right leg, right calf, and right thigh.  The claimant

distinguished the pain he felt on June 11, 2011, from that he experienced following the June 17,

2011, fall:

     Sure.  The pain that I complained about when I went to the ER
June 11th was kind of a localized pulling sensation.  After the fall on
June 17th, it was a shooting pain, like, a thousand knives going in
my leg all the way down from - - from you hip all the way down to
your ankle, which made it very difficult to get up from the chair or
walk. 
(T. 18-19). 

Regarding the reporting of the accident to Mr. Sparks, the claimant testified:

     The initial vocal report, just me telling him that I had fallen and
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where it happened; happened in the office, at which point we
walked back to where I had fallen.  And then, the - - a written
report was taken several minutes later in his office. (T. 19).

The claimant testified that when he and Mr. Sparks went to the location of the fall they were

accompanied by Lloyd Edgin.  The claimant offered regarding Mr. Edgin’s job title:

     I’m not sure of his specific title.  I just know he worked as - - I
guess you would call him a production manager to make sure that
the orders were filled and shipped. (T. 20).

The testimony of the claimant reflects that once they returned to the office, Mr. Sparks completed

the initial incident report based on the information he provided and that he signed the report.  The

claimant noted that it is standard procedure for the incident report to be filled out if someone

hurts themself on the job.  The claimant maintains that in reporting to Mr. Sparks that he had

fallen he also relayed that he was hurting.  

The claimant did not continue working the remainder of the afternoon on June 17, 2011. 

The claimant testified:

     It was my understanding that I was allowed to go see the
company doctor, Dr. Lack.  So, I clocked out and left and had
somebody drive me to Dr. Lack’s office. (T. 21).

The claimant explained how he became aware that Dr. Lack was the company doctor:

     That is something that had been gone over with me when I was
initially hired, and there was also several signs, I believe,
throughout the plant telling you who the company doctor was.  (T.
21).

The claimant elaborated on the basis of his understanding regarding access to Dr. Lack in

connection with his complaints for the June 17, 2011, accidental fall:

     After the initial report was filled out, and I described the injured,
Bishop Sparks told me, “Okay.  That’s it.”  And to my
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understanding when he did that, that meant that if I needed to go
see a doctor, I was free to do so. (T. 21).

The claimant testified that based on the pain he was experiencing he “most definitely” needed to

see a doctor.  

The testimony of the claimant reflects that he had someone drive him to the doctor’s office

because he did not feel comfortable driving after the injury. The claimant testified that when he

went to Dr. Lack’s office on Friday, June 17, 2011, Dr. Lack was not there.  The claimant was

seen by Dr. Lack on Wednesday, June 22, 2011.  The claimant explained why he was unable to

obtain an appointment with Dr. Lack before June 22, 2011:

     When I went to see him on the 17th and he was not there, the
receptionist called Colson and spoke with Bishop Sparks, who said
that I was not authorized to see the doctor, that I needed to return
to work and wait for HR to authorize me to see the doctor. 

     I went back to Colson, but my shift was over; so, there was
nothing else for me to do, and HR was not there that day.  I don’t
believe they were there until the next Monday or Tuesday.  So, I
went home. 
(T. 22).

The claimant testified that he did work on Monday, June 20, 2011.  The claimant’s

testimony reflects that he received permission to see Dr. Lack for the June 17, 2011, injury on

either Monday or Tuesday.  The claimant worked on the Monday and Tuesday proceeding the

Wednesday, June 22, 2011, visit to Dr. Lack.  In describing his symptoms during the afore, the

claimant testified:

     I continued to have the pain as I described in my right leg from
my hip all the way down to my ankle, but the other pain, superficial
pain from bruises and such was - - had gone, but the pain in my leg
continued to persistent and actually got worse. (T. 23).
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The claimant assessed his pain level on June 11, 2011, at the time of the emergency room visit as

a 4 on a scale of 1 to 10; and that at the time of his June 22, 2011, visit to Dr. Lack as a 7 or 8 on

the same scale.  

The claimant provided a description on his pain at the time of the June 22, 2011, visit to

Dr. Lack:

     I was having pain and discomfort in my right leg from my hip in
the back of my buttock, right buttock, down my right thigh and my
right calf to my ankle. (T. 24).

The claimant testified that he was examined by Dr. Lack during the June 22, 2011, visit after

providing a history of his injury.  The testimony of the claimant reflects, regarding the medical

treatment provided by Dr. Lack:

     Dr. Lack performed a physical examination, had me get up and
walk a few feet, and then, it was - - he told me that he couldn’t find
any objective signs of an injury.  So, under Arkansas Workman’s
Comp law or whatever, he wasn’t able to do anything else for me.
(T. 24-25).

The claimant testified that Dr. Lack did not order any kind of diagnostic tests, nor did he perform

a straight-leg-rasing test, but rather returned him to work.  The claimant returned to work the

following day, June 23, 2011, noting that by the time the doctor’s visit was completed his shift

had ended.

The testimony of the claimant reflects that he continued working at respondent-employer

from the June 22, 2011, doctor’s visit until July 28, 2011.  The claimant described the physical

problems he experienced during the afore period:

     During that period of time, I was continuing to have worsened
pain in the right leg as I had described from my hip all the way to
my ankle, difficulty getting in and out of chairs or in and out of my
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vehicle, and I noticed that I was moving a lot slower than just the
pain, not able to perform duties like I would have normally been
able to. (T. 26).

The claimant’s employment was terminated by respondent-employer on July 28, 2011.  The

claimant offered regarding the role of his work injury and physical limitations on employment

termination:

     I know that after the injury, I was not able to work as quickly as
I normally would have been.  And I was told that I was terminated
for poor performance; so, whether or not that was the reason for
them, I don’t know. (T. 26).

The claimant applied for unemployment benefits following the termination of his

employment by respondent-employer, and was initially denied, however after appealing the ruling

the unemployment benefits were awarded.  The claimant received unemployment benefits dating

back to the July 28,2011, termination date, at the weekly rate of $329.00.  The claimant was

continuing to receive the afore unemployment benefits at the time of the hearing.  

The claimant testified that at the time of the termination of his employment by respondent-

employer he qualified for COBRA coverage.  The claimant explained regarding the afore:

     It took some time in order to get the money together, the
payments are much more than the weekly premium under - - as an
employee; so, it was - - wasn’t until the beginning of October that I
was able to get my insurance reinstated through COBRA. (T. 27).

The testimony of the claimant reflects that eventually went to his family physician, Dr.

Kristi Stalter, following the termination of his employment by respondent-employer.  Dr. Statler,

ordered an MRI, and  after obtaining the results referred the claimant to Dr. Lichtor, a

neurosurgeon.

The testimony of the claimant reflects that he provided a medical history of the cause of
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his problems to Dr.  Lichtor.  The claimant testified that Dr. Lichtor performed a clinical

evaluation, to include the straight-leg-raising test and standard neurological evaluation

procedures.  As a result of the afore, the claimant’s testimony reflects that Dr. Lichtor performed

surgery on his lower back.  The claimant testified that he was released by Dr. Lichtor in mid-

January 2012, and that he does not have any follow-up appointments.  The claimant testified

regarding the improvement in his condition since undergoing the surgery:

     Before the surgery as I continued to be in pain, I also lost
control of my bladder several times, and after the surgery, the pain
was really nothing compared to what it was before the surgery,
although I do still have some pain and I’ve been told that that’s just
the natural process of the nerves healing. (T. 29).

During cross-examination the claimant acknowledged providing a deposition in this matter

prior to the hearing.  The claimant testified during the deposition that by the time of the June 17,

2011, accidental fall he was symptom free from the leg complaints that resulted in the June 11,

2011, emergency room visit.  As to whether he had an appreciable limp or favoring of the leg

prior to the June 17, 2011, fall, the claimant offered:

     I knew that it was hurting, but as far as feeling like I was
limping, I didn’t notice that. (T. 31).

In reconciling his testimony that he was symptom free in the right leg by the time of the June 17,

2011, fall, with his statement that he was hurting, the claimant testified:

     Prior to that date, it had been hurting, but I had not noticed any
limping, but that day, yes, that pain - - by that time, the pain had
subsided. (T. 31).

The claimant asserts that by June 17, 2011, he would have known if he was favoring the right leg

or limping. 



12

The claimant testified that he has no recollection of saying anything on June 17, 2011, or

June 16, 2011, about any problems he was having with his leg to any co-workers.  The claimant

confirmed the response that he provided during the deposition that before coming to work on

June 17, 2011, he was not having any problems with his right leg at all.

The claimant acknowledged that the June 17, 2011, fall that he experienced was not

witnessed by anyone.  The claimant testified that he does not know if he cried out or made any

sort of sound when he fell.  The claimant added, regarding the afore:

     It may have made a sound, but nothing that could have been
heard over the immense noise of the machines. (T. 32).

The testimony reflects that the work place was a noisy environment.  

The claimant maintains that he was walking down a hallway in front of the restroom

facilities, noting that the men and women restrooms are side by side.  The claimant offered that he

was a couple of feet from the doors of the restrooms at the time of his slip and fall.  The claimant

noted that the hallway in the area was very narrow.  The testimony of the claimant reflects that

initially he did not see any water on the floor.  The claimant maintains that after the slip and fall he

noticed water; that his clothes got visibly wet; and that during the fall he tore the right knee of his

pants.  The claimant maintained that the right knee pants leg tear was a pretty noticeable tear.

The testimony of the claimant reflects that he was en route to report to Mr. Sparks

regarding the bad parts that the machine he was assigned was producing at the time of his slip and

fall.  The claimant added regarding the location of Mr. Sparks office:

     His office is around the corner from the restrooms, actually
around a couple of corners and a couple of doors down,
approximately in walking distance, thirty feet. (T. 35).
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The claimant explained that Mr. Sparks’ office is in the plant itself – on the plant floor, and that

the receptionist’s office is in the front of the building.  The claimant testified that once he got to

Mr. Sparks’ office and he was not there, he went back to the front office at which time he was

told that Mr. Sparks had gone to lunch.  The claimant’s testimony reflects, with respect to his

actions at that point:

     Yes, Kelly Fry instructed me to sit down and wait for both
Bishop Sparks and Lloyd Edgin to return, so that I could notify
them of the injury. (T. 36).

The testimony of the claimant reflects that Mr. Sparks and Mr. Edgin returned

approximately twenty (20) minutes later.  After taking them to the location of the accident an

incident report was completed.  As to whether he mentioned his pain and discomfort from the

injury to Mr. Sparks, the claimant testified:

     I believe I had mentioned that to him before we arrived at his
office to fill out the incident report. (T. 37).

The testimony of the claimant reflects that he told Mr. Sparks that he was in pain, but not that he

wanted to see a doctor.  In explaining why he did not tell Mr. Sparks that he wanted to see a

doctor, the claimant offered:

     I was waiting for him to fill out the incident report and give me
the authorization and permission to go see the doctor.

     I believe that information is supposed to be asked of me.  

*           *           *

     It was my understanding that when he said that that’s it, that if I
needed to go see a doctor, I could.  (T. 37).

The claimant elaborated on the afore understanding:
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     Because I had had an injury and I filled out the report and knew
that I needed to see a doctor, that was the next step. (T. 37-38).

The claimant concedes that it did not occur to him to ask Mr. Sparks to go see a doctor after the

incident report was completed.  

The claimant testified that “right after” he completed the incident report he clocked out

and went to see the doctor.  The claimant did not tell anyone that he was clocking out and going

to see the doctor.  The claimant testified that he was aware that if he left work before the end of

his normal shift, whether to see a doctor or for any other reason, he was supposed to notify

someone that you are leaving work.  The claimant offered that the reason that he failed to notify

Mr. Sparks or anyone else that he was leaving work on June 17, 2011, to see the doctor:

     Perhaps, because I was in quite a bit of pain and not thinking
clearly, just needed to go see a doctor. (T. 39).

The testimony of the claimant reflects that while the water that was on his clothes from the

fall had dried by the time Mr. Sparks arrived, the tear on his right pants leg was still visable.  The

claimant testified that the bathroom doors were such that they closed automatically.  The claimant

has no recollection of the bathroom doors being propped open or of anyone cleaning the

bathrooms at the time of his fall.  The claimant concedes that generally the cleaning person puts

one of the caution signs between the door and the door frame when the bathroom is being

cleaned.  The testimony of the claimant reflects that for the number of people in the plant the

restrooms are relatively small.  

While the claimant testified that he is familiar with Ms. Annette Dillon who worked for

respondent-employer as a receiving coordinator, he has no recollection of saying anything to Ms.

Dillon about the condition of his leg or any problems he was having prior to the June 17, 2011,
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fall.  The claimant testified that he also knows Ben Forbes.  As to Mr. Forbes’ job

assignments/duties with respondent-employer, the claimant offered:

     At that time, his job was actually a material handler, he drove
the fork truck to pick up and drop off parts and supplies. (T. 42).

The claimant acknowledged seeing Mr. Forbes on a daily basis during his employment with

respondent-employer.  The claimant concedes that he may have had some discussion with Mr.

Forbes about his leg pain which resulted in the June 11, 2011, emergency room visit:

     I might have told him prior to the injury that my leg had been
hurting in my calf from when I went to the ER. (T. 43).

During redirect examination, the claimant testified that he did not receive any medical

treatment from June 11, 2011 and June 17, 2011, after he went to the emergency room; however

concedes that between June 11, 2011, and June 17, 2011, he was taking some over-the-counter

medication such as Tylenol or Ibuprofen.

Bishop Sparks, who is currently employed by respondent-employer as manufacturing

manager, testified that during the June 2011 time period his job was that of production supervisor. 

Mr. Sparks confirmed that on June 17, 2011, the claimant was working on a machine different

from his usual machine.  

Regarding his recollection of his contact with the claimant at the time of the reporting of

the accident, the testimony of Mr. Sparks reflects:

     My first encounter after the incident had taken place was I recall
when I got back from lunch, he was walking up the hallway of the
front office, and the, he told myself and Lloyd Edgin, which was the
manufacturing manger at that time, that he had fallen outside the
restrooms; so, I told him that we needed to go look at the area
where he had fallen and do an incident report and all of that, which
is normal protocol for, you know, any time there’s an accident or
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incident or whatever. (T. 46).

Mr. Sparks testified that at the time of his initial contact with the claimant, when returning from

lunch, the claimant did not appear to have any water on his clothes.  Mr. Sparks’ testimony

reflects that he does not recall if the right knee of the claimant’s pants was torn or not.  

Mr. Sparks maintains that the claimant did not tell him that he was in any type of pain

whatsoever:

     I asked him had he - - was he in any pain when we were doing
the incident report.

     He didn’t - - he said he didn’t have any pain. (T. 47).

Mr. Sparks testified regarding the policy of respondent-employer with respect to furnishing access

to medical treatment for a work-related injury:

     No, the policy is that management or HR, which HR was not
there that day; so, I would have been the one to make the
appointment with our company doctor to send him over.  The
employee does not - - they do not take it upon themselves just to
leave and go see the company doctor. (T. 48).

Mr. Sparks also testified that employees leaving work before the conclusion of the scheduled shift

must notify the appropriate person.

Mr. Sparks’ testimony reflects that he became aware that the claimant had left the plant

and gone to see the company doctor approximately twenty (20) or thirty (30) minutes later after

“the incident report and everything was finished”.   As to his knowledge of the claimant clocking

out, Mr. Sparks testified:

     Well, I didn’t know he was clocked out at that time, but I was
looking for him, because he was supposed to have went back to the
machine.  He wasn’t there; so, I went to look for him, and then, I
found out he had left. (T. 48). 
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Mr. Sparks’ testimony reflect that when he went to examine the area where the claimant reported

that he had fallen there was a caution sign in front of the men’s restroom indicating that the janitor

had been cleaning in one of the restrooms, and the door was propped open.

During cross examination Mr. Sparks acknowledged that as the supervisor, if someone

sustained an injury such as that of the claimant, the injury would have been reported to him.  Mr.

Sparks testified that the claimant told him that he fell in water.  The testimony of Mr. Sparks

reflects that he and Mr. Edgin had a safety investigation that they went through while

investingating the claimant’s reported accident.  Mr. Sparks testified that respondent-employer

has a policy that every injury, no matter how slight, needs to be reported, for workers’

compensation and production purposes.

Mr. Sparks confirmed that in the standard protocol procedure there is an incident report to

be filled out.  In the instant claim involving the claimant, Mr. Sparks testified:

     I filled - - actually there’s two parts to the incident report in our
facility.  I fill out an incident report, and then, we have what we
classify as an N Form for workers’ compensation that the employee
is required to fill out.  I filled out my part, and he filled out his part.
(T. 50).

While Mr. Sparks does not dispute that the claimant reported sustaining a fall, he noted that an

incident report is completed with the reporting, whether there is an injury or just incident.  The

testimony of Mr. Sparks reflects that he does not recall if the claimant was moving slowly from

where he first met up with him, when reporting the accident to the point of the area where the fall

occurred.  Mr. Sparks further testified that he does not recall the claimant limping.  The testimony

of Mr. Sparks reflects that he does not remember the claimant limping earlier the day, June 17,

2011, before reporting the accident.  In addressing the duration of his supervision of the claimant
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Mr. Sparks testified that the same may have been “only for that day”. (T. 52).

In inspecting the area where the claimant reported sustaining his fall Mr. Sparks testified

that he did not see any water on the floor.  He did note that the claimant had reported slipping in

the water some thirty (30) minutes earlier.  Mr. Sparks testified that the claimant did not point out

that he had torn the right knee of his pants in the fall, nor does he know whether the claimant had

a tear on the right knee of his pants or not.  

Mr. Sparks’ testimony reflects that there was an investigation of the claimant’s claim that

was handled by the HR manager at the time, however he is uncertain when it was started.  Mr.

Sparks confirmed that he did not talk to the witnesses the day of the occurrence.  Mr. Sparks

testified that he talked to the lady [Linda Gann] that was cleaning the bathroom after the incident,

adding that he  thinks it was right after the claimant left his office.  Mr. Sparks did not fill out any

kind of a report of the incident.  

The testimony of Mr. Sparks reflects that he mainly asked Ms. Gann about water being on

the floor, and she relayed that she did not recall any water on the floor.  Further, Mr. Sparks

testified that Ms Gann relayed that she did not hear anyone fall.  Mr. Sparks testified that Ms.

Gann relayed that she was cleaning the men’s bathroom during the time that the claimant would

have gone pass it.  Mr. Sparks confirmed that the plant is “very loud”. 

Mr. Sparks relayed that a Form I-N is completed by respondent-employer when,

“someone falls or whatever it may be, any type of injury”.  (T. 56).  Mr. Sparks testified that the

claimant did not say he was in pain or anything as a result of the fall.

Annette Dillon, a thirteen year employee of respondent, is a receiving clerk.  Ms. Dillon

held the afore employment position in June 2011.  Ms. Dillon’s testimony reflects that she knows
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the claimant and is aware that he claimed to have fallen and hurt himself while working for

respondent.  Ms. Dillon offered that it was about lunch time on June 17, 2011, when she found

out about it.  Ms. Dillon acknowledged being asked to make a statement of any information she

had regarding events leading up to that as well as that particular day.  The testimony of Ms. Dillon

reflects, regarding the afore:

     I usually just walk up and down the aisle and whenever she
come and asked me - - Sheila Overton.

*          *          *
     And I usually walk up front, and I noticed him when he came in
at work the day before that, you know, he was limping.

   *          *          *

     And that - - you know, I noticed that; he was walking and
limping and I went up front and went back and that’s really all I
noticed that day. (T. 59-60).

Ms. Dillon’s testimony reflects that on June 17, 2011, the date of the reported accident,

she did not recall a whole lot about the claimant’s actions or really pay attention to him.  Ms.

Dillon testified that she did go through the area where the claimant reported that he fell, adding

that she usually walked around a lot doing different things.   Ms. Dillon offered that she walked

through the area between 11:30 a.m. and 12:00 p.m., on June 17, 2011, noting that she went up

front a lot which entailed passing through the area.  Ms. Dillon testified that she did not notice any

water on the floor.   The testimony of Ms. Dillon does reflect, however, that she did notice that

Ms. Gann was cleaning the restrooms, explaining:

     She has her - - you know, the door is propped open, she has her
little caution thing where she’s mopped the floor or something like
that. (T. 61).
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During cross-examination Ms. Dillon confirmed that she was questioned by someone from

HR about the incident either the following day or the day after.  Ms. Dillon worked on Saturday,

but not on Sunday.   Ms. Dillon does not remember the specific date that she was questioned, and

added regarding the individual from HR, “Yeah, she was just going around and asking if we know

anything”. (T. 63).   

Ms. Dillon testified that she remembered seeing the claimant on June 17, 2011.  Regarding

the afore, Ms. Dillon’s testimony reflects:

     I seen him of the mornings because I walk by the presses up
there, and just see him in the aisle, and he usually comes to my
office to get gloves and stuff like that.  (T. 63).

Ms. Dillon acknowledged that she did not see the claimant limping or favoring his  leg the day of

the reported incident.  (T. 63).  Ms. Dillon testified that she believed that the HR person told her

that the claimant’s incident happened on Friday.  

On June 17, 2011, Ms. Dillon testified that the bathrooms were being cleaned, the door

was propped open, and that the sign that had been placed out read “Caution. Wet Floor”.  Ms.

Dillon added that the sign was outside of the bathrooms in the hallway.  Ms. Dillon testified that

Ms. Gann cleaned outside the bathrooms, if there was anything out there.  In terms of Ms. Gann

mopping in the hallway when cleaning the bathrooms, Ms. Dillon’s testimony reflects:

     Well, she does it in front of the men - - you know, in front of the
bathroom, she’s cleaning in case somebody goes in there that needs
to go to the restroom or something, she will - - want them to know
the floor is wet. (T. 65).

Ms. Dillon testified that she was not questioned about whether she saw water on the floor that

day.  Ms. Dillon acknowledged that the factory is noisy and the employees wear earplugs.  Ms.
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Dillon did not have a conversation with the claimant on June 17, 2011, nor any time after the

incident..  

Ben Forbes, a four year employee of respondent-employer, testified that his job in June

2011, was that of a material handler for the department in which the claimant normally worked. 

Mr. Forbes testified regarding the requirements of his job:

     Well, it required making sure all the machines have all the
material they need to run and the equipment, and if there’s a
problem, doing a little bit of troubleshooting as necessary - - as
needed if possible. 
(T. 67).  

Regarding the claimant’s reported claim of falling in the hallway in front of the restrooms on

Friday, June 17, 2011, Mr. Forbes testified, “I remember hearing that he had fallen”, and “I

remember hearing about it the same day, yes, sir”. (T. 67).  

Mr. Forbes testified that he was contacted by some representative of HR at the plant

concerning his knowledge of the incident or his observations of the claimant.  Regarding the

afore, Mr. Forbes testified:

     Sheila Overton, she was the HR person and she had asked me - -
first, she asked me if I had seen the incident and I said, “No, I did
not see the incident.”  But she had asked me if I had noticed - - if he
appeared hurt before the accident happened and my response was,
“Yes, I had noticed that he had been walking with a limp of some
kind prior to the accident.”  (T. 67-68).

As to the time he observed the claimant walking with a limp, Mr. Forbes’ testimony reflects:

     I remember the day before where - - I mean, I remember the day
before, and I remember Friday morning when he came in, because I
remember talking to him. (T. 68).

Mr. Forbes continued regarding the day before, June 16, 2011:
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     To my knowledge - - it’s been a while, but to my knowledge the
day before, I remember when he came in, he had been limping
around a little bit, and I had asked him if he was okay, because he
was working - - or was supposed to have been working over there
at the machine or whatever, and to my - - I said, “Are you okay?’  I
said, “you look like you’re hurting?”  And to my remembrance, he
had said something, like, “Well, I’m on - - I’m taking pain
medicine.”  Now, what that meant, I don’t know what kind of pain
medicine, but I do remember him saying that. (T. 68).

As far as his recollections regarding the claimant on June 17, 2011, Mr. Forbes testified:

     The day when he clocked in that day, I remember him moving -
- appeared to be slower than he had been the day before.  It almost
looked like he was - - instead of limping more, almost dragging his
leg. (T. 69).

Mr. Forbes explained regarding the time that he and the claimant clocked in:

     Yes, I was usually - - I’m usually there thirty minutes earlier
hanging around the machines, and the machines are right in front of
the time clock; so, I pretty much see everybody who walks in. (T.
69).

The testimony of Mr. Forbes reflects that the claimant was having some kind of apparent problem

walking on Friday, June 17, 2011.

During cross examination Mr. Forbes confirmed that he was contacted by HR as the

claimant’s fall was being investigated.  Further, Mr. Forbes testified that he knew that on Friday,

June 17, 2011, the claimant had fallen.  As far as the date that he was contacted by the HR

person, Mr. Forbes testified:

     I’m not for sure the exact date, but she was on vacation when he
had fallen, I think.  So, it was either the day of or shortly after she
had gotten back.  I’m not for sure the exact date, but I know it had
been a couple of days. (T. 70).

Mr. Forbes’ testimony reflects that he was aware that Ms. Overton was investigating the
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circumstances of the claimant’s fall.  Further, Mr. Forbes confirmed that on two (2) different

occasions – the day before and the day of the incident – he noticed the claimant dragging his leg. 

Regarding the afore, Mr. Forbes testified, “it was notice - - it was very noticeable to me”.  (T.

70).  As to whether the claimant’s dragging of his leg was noticeable to anyone else watching him,

Mr. Forbes testified:

     I would assume.  I mean, I wasn’t watching him extremely
close, but I would assume it would be noticeable to other people as
well.  (T. 70). 

The testimony of Mr. Forbes reflects the observation of the claimant difficulty walking was

available to other co-workers and supervisors.   As to whether he observed the claimant limping

or favoring his leg two days before June 17, 2011, Mr. Forbes testified:

     I think I did.  Honestly, to my recollection, it had been pretty
much all week.  I mean, it started out gradually because I remember
him coming back from, I believe it was a layoff or something, but
he had looked liked he has been sore or looked - - so, I do
remember him moving slowly days prior to - - (T. 71).

While Mr. Forbes remembered the claimant continuing to work for respondent-employer, he does

not recall the duration.   Mr. Forbes testified regarding his observation of the claimant after the

June 17, 2011, fall.  As to whether he saw the claimant limping after the June 17, 2011, fall, Mr.

Forbes offered:

     On occasion.  I mean, I can’t say any more than any other time,
because I move slow from time to time depending on what job I’m
doing and that type of stuff. (T. 71).

As far as the frequency of the claimant limping before versus after the fall, Mr. Forbes testified:

     I cannot say with certainty that it was on a daily basis, but I can
say, yes, probably once or twice afterwards. (T. 72).
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Regarding any conversation with the claimant after the June 17, 2011, fall about his well-being,

Mr. Forbes testified:

     I don’t - - I honestly don’t remember.  I remember talking to
him afterwards, but I don’t remember us saying, “Hey, you know,
are you hurt,” or anything like that about it. (T. 72).

The medical in the record reflects that the claimant was seen at the emergency room of St.

Bernards Regional Medical Center on June 11, 2011.  The emergency room records of the

claimant’s June 11, 2011, visit reflects, in pertinent part:

Description/Onset of Symptoms: pt states his right leg is hurting
for 1 week does not know how he injured it; pain in calf, back of
knee, back of thigh 

History of Present Illness

Symptom Location: Leg
Timing/Duration: week
Quality/Severity: mild

*          *          *

Diagnosis #1: myalgias R leg

 *          *          *

Instructions: General Discharge Instructions, Sprains
Referrals:
BRANDT, JASON C.  MD [PHYSICIAN]-
(CX #1, p. 1-5).

The emergency room records of the claimant’s June 11, 2011, visit reflect that the underwent a

right lower extremity venous doppler, which disclosed no evidence of DVT, as well as x-rays of

the right lower leg. (CX #1, p. 6-7).

The claimant was seen by Dr. Michael Lack on June 22, 2011, pursuant to the directions
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of respondent-employer in connection with the reported accidental fall of June 17, 2011.  The

report generated in connection with the June 22, 2011, visit reflects, in pertinent part:

Nursing Assessment
Chief Complaint: injury to right leg.   Patient states he is hurting
from his hip down to his calf.  Patient states the pain runs down the
back side of his leg.  Patient states his pain is worse when he walks
or tries to get up from sitting.  Patient states he is taking tylenol #3
and methacarbonal from previous prescriptions for this injury. 
Patient states he has tried heat and ice on his calf as well as his
thigh.

*          *          *

Employer: Colson
Job Title: Machine Operator

Date of Injury: 06/17/2011
Time of injury: 12:18 pm
Injury: Injury to right leg.  Patient states he is hurting from his hip
down to his calf.  Patient states the pain runs down the back side of
his leg.  Patient states his pain is worse when he walks or tries to
get up frm sitting.  Patient states he is taking tylenol #3 and
methacarbonal form previous prescriptions for this injury.  Patient
states he has tried heat and ice on his calf as well as his thigh.

Explanation of injury in patient’s own words:
I was walking by the restrooms and slipped on some water.  I
landed on my right leg.

ASSESSMENT/PLANS:
Doctor’s Report: Pt has worked at Colson for a year.  Last Friday
he states he was walking by the bathroom when he slipped in water. 
He landed on his right leg.  Pt states he had some slight bruising of
the right shin which has already resolved.  No swelling of the leg. 
Pt is ambulating well and gets on and off the exam table.  Pt has
taken meds he had from a prior injury.  Today he is complain of
pain in his hip, the back of his leg, knee and calf.  Standing is fine. 
Getting up and down causes pain.

Pt has been in good health previously, takes keppra XR for
seizures.  Last seizure 3-4 years ago and has is allergic to
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penicillian.

Pt has no bruising or discoloration.  He has ill defined pain but no
point tenderness.  Pt Good rom.  Negative patricks test.  No pain in
the hip.  Reflexes normal at the knee and ankle and no weakness
detected. 

Assessment:
LEG PAIN, LEFT

Comments: Exam normal no objective signs of injury.

Treatment: none

Return to work on: 06/22/2011. (CX #1, p. 8-9).

The June 22, 2011, records of Occupational Health Partners noted the claimant diagnosis as right

leg pain. (CX #1, p. 10-11).

On October 12, 2011, the claimant was admitted to St. Bernards Medial Center, pursuant

to the directions of his family physician, Dr. Kristi Statler, and underwent an MRI of lumbar

spine.  The October 12, 2011, radiology report reflects, in pertinent part:

CONCLUSION: HNP with disc fragment on the right at L5-S1. 
Significant compression and displacement of the right S1 nerve
root.  (CX #1, p. 13). 

The clamant was referred by Dr. Statler to Dr. Terry Lichtor, a Jonesboro neurosurgeon,

following the October 12, 2011, MRI scan.  A November 3, 2011, report of Dr. Lichtor to Dr.

Statler regarding the claimant reflects, in pertinent part:

     I evaluated Jonathan Myers today in the neurosurgery clinic.  As
you know Jonathan Myers .    . developed lower back and right leg
pain after a fall while at work in a factory during June of 2011.  The
patent continues to experience lower back and right leg pain.  The
pain is present all on this time.  Today on exam the patient
ambulates well.  There is pain on straight leg raising of the right leg
to 60 degrees.  The motor strength is good.  The reflexes are 1+
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and symmetric.  The toes are downgoing on babinski.  Pinprick
sensation is intact.  The patient underwent an MRI of the lumbar
spine that reveals a moderate disk herniation at the L5-S1 level on
the right side.  The patient was given the option of continued
conservative management versus surgery, and the patient would
like to undergo surgery.  The details of the procedure including the
expected benefits, potential risks and alternative treatment were
outlined. (CX #1, p. 14). 

In a November 16, 2011, correspondence, Dr. Lichtor indicated that in his medical opinion, the

claimant’s on-the-job fall injury represented the major cause of the diagnosed herniated lumbar

disc. (CX #1, p. 15).

On November 18, 2011, the claimant was admitted to the St. Bernards Medical Center

under the care of Dr. Terence R. Lichtor with an admitting diagnosis of herniated disc, L5-S1. 

The records relative to the afore admission reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Myers developed low
back and right leg pain after a fall while working in factory during
June 2011.  He has continued to experience low back and right leg
pain that is present all the time.  The patient underwent an MRI of
the lumbar spine that reveals a moderated disc herniation at L5-S1
on the right.  The patient was given the option of continued medical
management versus surgery, and he would like to undergo surgery. 
The details of the procedure including expected benefits, potential
risks, and alternative treatments were outlined. 

*          *          *

ASSESSMENT: This patient is a 24-year-old male who developed
lower back and right leg pain after a fall while working in factory
during June 2011.  The symptoms have been refractory to
conservative management.   The patient underwent an MRI of the
lumbar spine that revealed a moderate disc herniation at L5-S1 on
the right.  The patient was given the option to continue medical
management versus surgery, and he chose to undergo surgery.  The
details of a right L5-S1 diskectomy including the expected benefits,
potential risks, and alternative treatments were outlined. 
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PLAN: Admit on 11/18/2011 for a right L5-S1 diskectomy. (CX
#1, p. 19-20).

The November 18, 2011, operative report relative to the claimant reflects, with respect to the

surgical procedure:

Right L5-S1 microdiskectomy; somatosensory evoked potential and
EMG monitoring. (CX. #1, p. 21)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed between the parties on June 17, 2011, when 

the claimant earned wages sufficient to entitle him to weekly compensation benefits of

$366.00/$274.00, for temporary total/permanent partial disability based on an average weekly

wage of $548.40.

3. On June 17, 2011, the claimant did not sustained an injury to his back arising out 

of and in the course of his employment as a result of a specific incident identifiable by time and

place of occurrence. 

CONCLUSIONS

The claimant maintains that while within the course and scope of his employment he 

sustained an accidental fall on June 17, 2011, which resulted in an injury to his low back.  The

claimant further maintains that as a result of the accidental injury he required medical treatment
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and was rendered totally incapacitated from engaging in gainful employment for a period of time. 

The claimant seeks the afore corresponding temporary total and medical benefits as well as

controverted attorney fees.   The respondents deny that the claimant sustained a compensable

injury.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Compensability

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defines “compensable injury”:

(i)   An accidental injury causing internal or external physical harm
to the body . . .arising out of and in the course of employment and
which requires medial services or results in disability or death.  An
injury is “accidental” only if it is caused by specific incident and is
identifiable by time and place of occurrence [.]

In workers’ compensation law, an employer takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are compensable.  Heritage Baptist Temple

v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-existing non-

compensable condition by a compensable injury is itself compensable.  Oliver v. Guardsmark, 68

Ark. App. 24, 3 S.W.3d 336 (1999).  

In the present claim, there is not a dispute regarding the duration of the claimant’s

employment nor of the nature of his employment duties.  The claimant maintains that he suffered

an accidental fall on June 17, 2011, thereby sustaining the injury to his low back which

necessitated the November 18, 2011, surgery for the herniated L5-S1 disc.  

The claimant asserts a specific incident injury of June 17, 2011, as the basis for the present
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workers’ compensation claim.  In order to prove a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the claimant must establish by a

preponderance of the evidence: 1) an injury arising out of and in the course of employment; 2)

that the injury caused internal or external harm to the body which required medical services or

resulted in disability or death; 3) medical evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (16), establishing the injury; and 4) that the injury was caused by a

specific incident and identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102

(4)(A)(i) (Repl. 2002).  Should the claimant fail to establish by a preponderance of the evidence

any of the requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark App. 126, 938 S.W.2d 876 (1997).

In the instant claim, the evidence reflects that on June 11, 2011, the claimant was seen at

the emergency room of St. Bernards Medical Centers with complaints of pain in his right calf, the

back of his right knee, and the back of his right thigh which were of approximately one (1) week

duration with no known injury.  Following examination by emergency medical personnel and

diagnostic studies the claimant was prescribed prescription medication.  Additionally, the claimant

was discharged with a diagnosis of myalgias right leg, and referred to an orthopedic surgeon, Dr.

Jason C. Brandt.

The credible testimony of Ms. Annette Dillon and Mr. Ben Forbes reflects that prior to the

reported June 17, 2011, accidental fall of the claimant, the claimant displayed evidence of limping

with respect to his right leg.  Further, corroborative of the testimony of Mr. Forbes regarding his

conversation with the claimant wherein the claimant relayed that the was taking pain medicine for

his complaints are the medical records of the claimant’s June 22, 2011, visit to Occupational



31

Health Partners, which noted the “previous prescriptions for this injury”.  

It is noteworthy that the claimant did not display any “objective” evidence of the June 17,

2011, fall at the time of his evaluation at Occupational Health Partners by Dr. Lack.  While the

claimant had sought and obtained treatment at the emergency room of St. Bernards Medical

Center on June 11, 2011, when denied authorization for medical treatment by respondent on June

17, 2011, he did again seek medical treatment at the emergency room.  The claimant did not

request medical treatment in reporting the June 17, 2011, accidental fall.  

While the claimant maintains that as a result of the June 17, 2011, fall his clothes were

noticeably wet from having slipped and fallen in the water and that his right pants leg was torn in

the area of his right knee, none of the other witnesses to testify observed the same.  There were

no witnesses to the reported accidental fall.  The symptoms reported by the claimant following the

reported fall were consistent with and similar to those relayed to emergency medical personnel on

June 11, 2011, six days prior to the reported fall.  The claimant continued to discharge

employment duties with respondent following his release to return to work on June 23,2011,

through July 28, 2011.  The claimant has failed to sustain his burden of proof by a preponderance

of the credible evidence that he sustained an injury to his back with in the course and scope of his

employment on June 17, 2011, as a

result of a specific incident identifiable by time and place of occurrence.  This claim is respectfully

denied and dismissed.

IT IS SO ORDERED.       

______________________________________________
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 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE


