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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On August 15, 2011, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Tim W. Myatt–  the claimant, and Latisha Baldwin, coupled with

medical reports and other documents comprise the record in this claim.

DISCUSSION

Tim W. Myatt, the claimant, with a date of birth of October 2, 1969, has an 12th grade

education, having graduated from Greene County Tech in 1989.  The claimant commenced his



2

employment with respondent on April 21, 2003.  In explaining his employment duties, the

claimant’s testimony reflects:

     Well, at first, probably six years - - I mean, I started out on
Sanitation and lasted about six months, and then, I transferred over
to Animal Control and that lasted pretty close to six years, and
then, I went on the Street Department. (T. 8).

The claimant’s duties in the Street Department ranged from cutting trees, weed eating, and at

times operating a backhoe. 

On February 16, 2011, the claimant sustained a compensable injury to his left knee.  In

describing the mechanics of the afore, the claimant testified:

     We was working on a ditch over on Barnhill Road, and I was
down in the bottom of it and I stepped across with a chainsaw in
my hand and when I did my knee just buckled and popped as I
stepped across a creek. (T. 9).

The claimant received medical treatment in connection with his left knee injury under the care of

Dr. Stallcup and Dr. Schechter.  The claimant ultimately underwent surgery on the left knee on

April 8, 2011, by Dr. Schechter.   Between the date of the February 16, 2011, injury and April 8,

2011, surgery, the only time the claimant missed work was to attend physical therapy three (3)

times a week.  The claimant was only off work over the weekend following the knee surgery.  The

surgery was performed on Friday, April 8, 2011, and the claimant reported back to work on

Monday, April 11, 2011.  The claimant‘s regular work hours were from 7:00 a.m. to 4:00 p.m.,

and sometimes from 8:00 a.m. to 4:30 p.m., Monday through Friday, comprising a 40-hour

workweek at $13.79, per hour.

The claimant’s testimony reflects that from April 8, 2011, until May 5, 2011, he missed

one day of work due to illness and he was off work the day he got married.  The claimant testified
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that between the day of his April 8, 2011, surgery and the May 5, 2011, date that his employment

was terminated, he attended physical therapy three (3) times a week in connection with the

February 16, 2011, compensable left knee injury.  During the time he attended physical therapy

the claimant used his sick and vacation time.  

The testimony of the claimant reflects that on May 3, 2011, he was suspended for three

(3) days by respondent.  The claimant added on May 4, 2011, supervisory personnel of

respondent came to his house and terminated his employment.  

Regarding the check in the amount of $746.00, from respondent, the claimant’s testimony

reflects, regarding its existence:

     Vaguely, I just - - I got it gave to me by my wife on our
wedding day. (T. 13).

   The claimant was married on April 22, 2011.  The testimony of the clamant reflects that

the 

afore period was during a hectic time, explaining:

     Yes, sir.  I went through physical therapy - - and everything, and
the pain along with it, taking pain medicine and working. 

     Yes, I had to get everything organized and get the building kind
of set up for the wedding.(T. 14).  

The claimant testified that the only work he missed that week was Friday, April 22, 2011, his

wedding date.  The claimant went to physical therapy the week of the wedding, Monday,

Wednesday, and Friday morning.  The claimant was two and one-half weeks post-surgery on the

left knee at the time of his April 22, 2011, wedding.  The claimant testified, with respect to his

symptoms, that he was very sore and still had to use one crutch to walk and a brace.  

The $746.00, check is dated April 18, 2011.  The claimant credibly testified that he first
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saw the afore check on the afternoon of April 22, 2011.  The claimant explained, regarding the

afore:

     It’s gave to me by my wife, or my fiancé at the time, whenever I
stopped back by the house to see if there was anything else I
needed to take out to the place we was getting married at. (T. 15).

The claimant estimates that it was approximately 2:00 p.m., when he stopped by the house.   The

claimant continued, regarding the manner in which he came into possession of the check:

     She just handed it to me.  I didn’t even pay no mind to it.  I
thought it was dealing with my child support, because we went for
a back child support payment from where I sent in too much.  I just
thought it was dealing with it; so, I went and cashed it, not even
looking at it, I mean. (T. 16).

The claimant reported for work on Monday, April 25, 2011,  following his April 22, 2011,

wedding.  The claimant testified that the first time a question came up about the check was

Monday, May 2, 2011, when he received a telephone call from Tish Baldwin.  The testimony of

the claimant reflects, regarding the telephone conversation:

     She asked me if I had received a check from Workmen’s Comp. 
I said, “Not that I can think of, and, our mail sometimes is screwed
up, and we don’t get nothing for several days.”  And she said
“Okay.  That’s all I needed to know.”  And then, on the 3rd , they
came out with it and asked me about it, and I said, “Well, I couldn’t
tell what kind of check it was when I cashed it, but I’m willing to
pay it back.”  But they said, “Well, we’re going to suspend you for
three days, and then, we’ll have to come back and see what we
need to do from there.”  So, I went home on the 3rd around 10:30
that morning, and then, somewhere around 10:30 the next day, they
showed up to terminate me. (T. 17).

The claimant identified the supervisory individuals the terminated his employment as Tish Baldwin

and Lenny Edgar, his supervisor at public works.  The claimant testified that he was informed that

his employment was terminated because he cashed the check.

The claimant’s testimony reflects that he used his sick time and vacation time to get paid
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for the time he took off work due the compensable left knee injury.  The claimant’s testimony

reflects that he did not ask for reimbursement from workers’ compensation in connection with the

afore.  

The claimant did not have a bank account.  Believing that the check was reimbursement

for overpayment of child support payment, the claimant’s testimony reflects, regarding its cashing:

     No, I don’t have a bank account, and I just went by the Dodge
Store where I cash some payroll checks and stuff like that at. (T.
18).

The record reflects that the $746.00, check is written to the claimant, “Timothy W. Myatt”.   The

claimant acknowledged a conversation with Ms. Baldwin regarding his pending receipt of a check

from Workers’ Compensation:

     She mentioned something to me one afternoon right before I had
to leave to go to physical therapy.  I can’t tell you what day or
nothing like that; it was the first of the week. 

     She just asked me if I had received it, bring it up and turn it in. 
(T. 18). 

The claimant acknowledged that he had been instructed to bring the check he received from

workers’ compensation into the office and turn it in.  Claimant denies that he had any intent, at the

time he actually received the check, to deceive anybody as far as workers’ compensation payment,

adding:

     I’ve never drawed workman’s comp in my life. (T. 19).

Further, the testimony of the claimant reflects that after it was determined that the check was from

workers’ compensation, he offered to pay the money back, however he never heard anything else

about it.   The claimant has not worked since the date of the termination of his employment by

respondent on May 4, 2011. 
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Regarding the status of his compensable left knee injury, the claimant testimony reflects

that he is still on crutches, and wasn’t allowed to go to work anywhere.  At the time of the

termination of his employment by respondent, the claimant was on restricted duty of “sit-down-

type “work in connection with the compensable left knee injury.  Regarding his assigned work

activities during the afore, the claimant testified:

     Well, for a little bit, I was working at answering the phone at the
shop, and then, I went to work up at City Hall with Tish filing
papers for her. (T. 20).  

At the time of his suspension on May 3, 2011, the claimant was working answering the telephone

at the City Shop.  

The claimant’s testimony reflects, regarding the duration of his restriction to light duty

growing out of the compensable left knee injury:

     Well, I was restricted up until June the 30th , and he released me
with discomfort to my left knee where I could try to find another
job to help pay bills. (T. 21).

The claimant did not work anywhere from the date of his employment termination in May 4,

2011, until August 1, 2011.  The claimant testified that he looked for work during the afore

period, however his left knee problem caused him to have difficulty finding jobs, adding:

     Nobody wanted to hire me while I was on crutches or
underneath a doctor’s care. (T. 21).

The testimony of the claimant reflects regarding the period that he continued to require the use of

crutches:

     Up until the middle of - - like, the last part of May, the first of
June is when he released me to start getting off the crutches.  (T.
21).

The claimant actually found another job August 1, 2011, as a temporary at Allen
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Engineering, where he worked a total of about four weeks.  The claimant was laid off due to a

lack of available work.  Two (2) weeks later, September 12, 2011,  the claimant secured another

job at Garlock Rubber, where he remained at the time of the hearing.  The claimant currently

earns $10.58, per hour.  While employed at Allen Engineering the claimant’s hourly wage rate

was $9.25.  Claimant worked 40-hour weeks at both employers.  The claimant earns $3.50 less

per hour in his current employment than he did while employed by respondent.

The testimony of the claimant reflects that before the check cashing incident of April

2011, he had never had any disciplinary problems in the last two or three years of his employment

with respondent.  The claimant has not received any benefits from workers’ compensation since

his employment was terminated in May 2011.   The claimant has no knowledge as to the payment

of medical bills growing out of the compensable injury.  The claimant last saw Dr. Schechter in

August 2011, for his knee.  As to a scheduled return appointment to see Dr. Schechter, the

claimant testified:

     Not unless Workman’s Comp or somebody wants the
impairment part. (T. 23).

The testimony of the clamant reflects that during the period between May 5, 2011 and

August 1, 2011, he did not feel that he was physically able to work a full duty job, explaining:

     Because my knee still was giving me problems where I couldn’t
hardly walk on it.  (T. 24).

The claimant testified regarding the specific duties he discharged while in the employment of

respondent and assigned to restricted duties:

     When I worked at the shop, that’s all I kind of done was answer
the phone and radio.  When I worked at City Hall, I filed
paperwork for Tish in her office and in Sheila’s office for them - - 
on a sit-down job.  (T. 24).
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Regarding his attendance at physical therapy for the compensable left knee injury during his

employment with respondent while assigned to restricted duty, the claimant testified:

     I would have to leave - - I would have to leave around 2:30 to
get there by 3:00, and usually, I was there for about forty-five to
hour at therapy.

     About an hour and a half. (T. 24). 

The claimant did not return to work following the one and one-half (1 ½ ) hours of physical

therapy.  The claimant testified that he received payment for the afore by putting in for sick pay or

vacation time with either Ms. Baldwin or Mr. Edgar.  The testimony of the claimant reflects that

he did not submit paperwork for the afore:

     No, just notify them and let them know, and they usually took it
out of what we had. (T. 25).

The claimant received his normal paycheck.  The amount of sick leave or vacation time used was

reflected on the claimant’s pay stub.  

During cross-examination, the claimant testified that his employment at Allen Engineering

came to an end the Friday following his August 26, 2011, deposition.  Between the end of his

employment with respondent on May 4, 2011, and the time he obtained employment with Allen

Engineering on or about August 1, 2011, the claimant filed for and received unemployment

compensation benefits.  The claimant testified that he started receiving the unemployment benefits

approximately the second week of July 2011, after he was released to return to work on June 30,

2011.  The claimant received three (3) unemployment compensation benefit checks.  The claimant

explained, regarding the afore:

     Because the 30th falls on a Thursday and it took a week hold
back; so, it was, like the second week of July when I started
receiving unemployment. (T. 27-28).
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The claimant concedes that he begin taking physical therapy commencing a couple of days

following the February 16, 2011, accident:

     Yes, that was up until the - - it was like the middle of March, six
weeks- - from the 21st, I started on the 21st when I think it was the
first day of therapy, ane I had six weeks of it. (T. 28).

The claimant continued, regarding the duration of his physical therapy:

     No, sir.  From - - after six weeks, it went about two weeks
before they decided to do surgery on my knee.  It was the end of
March, the first of - - almost the first of April when they put me - -
got me in to do surgery on the 8th. (T. 28).

The claimant underwent physical therapy following his April 8, 2011, surgery, beginning April 11,

2011, and continuing for six (6) weeks.  The claimant was still undergoing physical therapy in

connection with his compensable left knee injury on May 4, 2011, three times per week.   The

claimant acknowledged that he continued to receive his full wages during the period that he

missed time from work attending physical therapy.  

The claimant acknowledged that the $746.00, check was not in an envelope when it was

given to him by fiancé.  In viewing a photocopy of the check, which is in the record, the claimant

acknowledged the presence of logo and the words “Municipal League Workers’ Compensation

Trust”.(RX #1).

The claimant acknowledged that he has not been denied the opportunity to return to the

doctor for medical care in connection with the February 16, 2011, compensable left knee injury. 

The claimant testified that he last saw Dr. Schechter on September 11, 2011, and that the only

remaining aspect of his claimant from a medical standpoint is obtaining an impairment rating

regarding the compensable left knee injury.  

Latisha Baldwin, who testified under subpoena, is the Human Resource Director with the
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City of Paragould.  Regarding her job duties in her capacity as Human Resource Director, Ms.

Baldwin testified:

     I’m just in charge of all the benefits, overseeing the leave time,
all that sort of stuff. (T. 36).

Inclusive in the above in the above is vacation and sick leave, as well as compensatory time.  Ms.

Baldwin explained that instead of paying overtime, employees are allowed to accumulate comp

time.  

Regarding the policy of respondent with respect to continued payment of a salary or

wages to an employee who is off work due to a workers’ compensation injury, Ms. Baldwin’s

testimony reflects:

     Well, they get paid their regular rate of pay.  Depending on
restrictions, we try to find them light duty to get them back to
work, but we do not reduce their pay in any way. (T. 36). 

In the case of an employee whose restrictions removed them from work completely for a period

of time, Ms. Baldwin testified:

     They are able to use their leave time accrued to pay for that. 
We do allow them to use their sick time.  If they use sick time
though, and they do receive a check from workers’ comp, since - -
I mean, we can’t give them the full sick time.  Then, normally, after
they’ve missed a certain period of time, then, workers’ comp steps
in and pays their wages. (T. 37).

Ms. Baldwin’s testimony reflects that if a workers’ compensation check is issued to an employee

in error, she request that the employee turn in the check to the city.  Ms. Baldwin was questioned

regarding the mechanism in place by respondent with respect to workers’ compensation payments

to injured employees:

     Just by what they’ve missed.  I mean, and - - but if they’re
drawing workers’ comp, they can’t draw the full pay.  It’s thirty-
three and a third percent - - that we deduct from the days’s pay that
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we pay them. (T. 39).

Ms. Baldwin offered that an employee can get their comp check and a check from the City such

that he received his regular wages.  The afore results in costing the employee about a third of his

sick leave.  

The testimony of Ms. Baldwin reflects that in the case of a city employee who is only to be

off work ten (10) days from work due to a work-related injury, the employee would receive his

normal rate of pay in a normal direct deposit check, which is charged against sick time or whatever

time he has available to him.  With respect to the disposition of any check issued in workers’

compensation indemnity benefits to the employee, Ms. Baldwin offered:

     Well, normally they wouldn’t get one for just missing a week;
they would need to bring the check to us, so that we can return it to
workers’ comp. 

     This doesn’t happen a whole lot; so - - 

     You know, because normally we try to get our employees back
to work on light duty, you know, or following the restrictions that
the doctor’s laid out; so - - (T. 40-41).

The testimony of Ms. Baldwin reflects that following the claimant’s February 16,2011,

injury, he did not miss any work until around March 1, 2011, when he had a doctor’s appointment

and 2.5 hours was charged to his sick time.  Ms. Baldwin further testified that the claimant missed

1.25 hours on March 4, 2011, and .75 hours on March 7, 2011; .50 hours on March 9, 2011; 1.25

hours on March 11, 2011; 1hour on March 14, 2011; and 4.50 comp time on March 16, 2011. 

The claimant did not again miss any time from work until March 25, 2011, when one hour of

vacation was taken.  Thereafter the claimant took two hours of sick time on March 29, 2011.  Ms.

Baldwin testified that the claimant did not miss any more time following March 29,2011, until his

surgery date of April 8, 2011, at which time the entire day was taken.  
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Ms. Baldwin testified that the claimant took three hours of vacation on April 11, 2011;

1.75 vacation hours on April 13, 2011; l.25 vacation hours on April 14, 2011, and 1.50 vacation

hours on April 15, 2011.  On April 18, 2011, the claimant missed l.50 hours which was charged to

his sick time; and on April 20, 2011, l.50 hours were charged to his sick time.  Finally, the claimant

was off 8 hours on April 22, 2011, when he got married.   The claimant returned to work on

Monday, April 25, 2011, and 1.50 hours were charged to a combination of sick and comp time. 

On April 27, 2011, 1.50 hours were charged to comp time.  Ms. Baldwin testified that on April 29,

2011, the missed eight hours of work, and only received pay for .20 hours of comp and 3.71 hours

of vacation.  The remainder was not paid because the claimant had exhausted all of his time.  On

May 2, 2011, the claimant missed l.25 hours with no pay.  Ms. Baldwin’s testimony reflects that on

May 3, 2011, the claimant was suspended, however he still got his regular full-time check.

Ms. Baldwin testified regarding the conversation she had with the claimant about being on

the lookout for a workers’ compensation check:

     On the 19th of April, I received a check - - or a notice of a check
being issued to Tim for wages missed.  I knew that was an error,
because I knew he had only missed the day other than his physical
therapy.  I called Ken Martin at the Municipal League and told him
that Tim had only missed the one day, and I had faxed in a copy of
the doctor’s note, but I should have sent in a Supplemental S Form
and I did not; so, the check was issued.  

     It was a doctor’s note that said that he would have surgery on
April 8th, but that he could return to work on April the 11th.

     So, when I talked to Ken at the League he said, “Well, just have
him, once he receives it to void it - - well, bring it to you, and we
will void it and you can mail it back to me.” (T. 45-46).

Ms. Baldwin testified that the afore procedure had been done on a couple other occasions:

     I have.  I’ve done it on a couple of occasions we’ve had checks
issued in error and the employee has brought them back, we voided
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them and sent them back to workers’ comp. (T. 46).

Regarding her conversation of April 19, 2011, with the claimant, Ms. Baldwin testified:

     Yes, Tim was working in my office that day doing some filing for
me.  Once I had talked to Ken Martin at the League, I told Tim that
they had issued him a check for wages but since he had only missed
one day that he was not entitled to that pay, and that once he
received it, to bring it back to me; so, we could void it and get it
back to workers’ comp. 
(T. 46).

Ms. Baldwin acknowledged that the claimant actually missed more than one day because of the

physical therapy.  Ms. Baldwin testified regarding the afore:

     I did talk to Ken Martin concerning that, and he did tell me that
on the therapy, that once it reached the limit, the eight-day limit, that
he would be paid for that. (T. 46).

Regarding any subsequent conversation she had with the claimant regarding the workers’
compensation 

check, Ms. Baldwin testified:

     I just told him, you know - - which Ken Martin had called me
back later and asked me about if Tim had ever received the check,
and I told him I would check with him and call him back.

     Yes, I did, and asked him if he had received the check.  He said
he had not.  He said that his mail does get messed up over where he
lives.  I make sure that we had - - that workers’ comp had the
address right, and Tim did confirm the address, and I just told him to
be looking out for it and once he got it to bring it back to me. 

     I called Mr. Martin at the League and I told him that Tim had not
received the check.  Ken Martin told me that he would just go ahead
and stop payment, but once - - since it had been several days.  He
said, but once - - if he received it to bring it back to you - - still bring
it back - - and so, we could send it back to the League.  (T. 47).

Ms. Baldwin did not have a conversation with the claimant at that time, noting:

     Not again until I - - once Ken told me that he was going to stop
payment, he actually called me back later and said that he could not
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stop payment on it, because it had been cashed. (T. 47-48).

Following the afore, Ms. Baldwin testified that she contacted the claimant and was informed by

him that he still not had received the check.   

Ms. Baldwin obtained a fax of the front and back of the check from Mr. Martin and

compared the signature to that of the claimant on some forms.  After concluding that the

signatures matched, Ms. Baldwin testified:

     At that time we did set up a hearing with Mr. Myatt, so that we
could go over the details and just ask him if he had cashed the check.
(T. 48).

The meeting was held at the Public Parks Department on May 3, 2011, and included the claimant,

Lenny Edgar, the claimant supervisor, and Ms. Baldwin.   Ms. Baldwin’s testimony reflects,

regarding the afore meeting:

     I just asked him if he recalled me - - us having the conversation
about the check and that he was supposed to bring it back to me and
he said that if he had - - it was his signature, I showed him the
check, he said it was his signature, but that he did not look at the
check, he just cashed it.  His wife gave it to him. (T. 49).

As to any offer by the claimant to repay the money to the City, Ms. Baldwin testified:

     Yes, he did.  I told him that I - - we would have to take that to
the Mayor and see if the Mayor, you know, would agree to that. (T.
49).

The claimant was told that he was suspended from working at the May 3, 2011, meeting.  The

testimony of Ms. Baldwin reflects, regarding the outcome of the meeting:

     I did have Tim appeal to the Mayor in writing, and he did take
that - - he wrote it out while we were at the meeting, and I told him
that I would take it to the Mayor for his decision, and that he was
suspended without pay until the mayor made his decision. 

     We decided - - the Mayor decided that - - 
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     No, we did not feel that we could do that at that time.  His
employment was terminated. (T. 49-50).

During cross-examination, Ms. Baldwin confirmed that the testimony rendered by the

claimant during the hearing was the same information that he provided during the May 3, 2011,

meeting.  Further, Ms. Baldwin acknowledged that the claimant had gotten married on the day he

received the check.  While acknowledging the stressful nature of getting married and the knee

injury, as to the possibility of legitimately cashing the check in error, Ms. Baldwin offered:

     I never cash a check that I don’t look at.  Especially not one for
seven hundred and forty-six dollars. (T. 51).

Ms. Baldwin testified that consideration of the claimant’s accident and wedding day were taken in

account.  Ms. Baldwin attributed the termination of the claimant’s employment to the cashing of

the check and the dishonesty.  Ms. Baldwin testified that she thought that the claimant was

dishonest in tell her that he did not receive the check.  Ms. Baldwin denies that the fact that the

claimant had exceeded his sick and comp time had any bearing of the termination of his

employment.  Ms. Baldwin concedes that the claimant in using his sick, vacation, and comp time

for medical appointments specifically related to his compensable knee injury had exhausted those

benefits.

Ms. Baldwin testified regarding the accrued benefits for which the claimant was paid:

     Yes.  And me and Mr. Myatt had a conversation about his
physical therapy time.  And I told him once we reached that limit, we
would get in touch - - in contact with workers’ comp and see what
we needed to do to get him compensated for that time. (T. 52).

Ms. Baldwin concedes that at the time there was an open issue of whether the claimant was

entitled to some temporary partial disability benefits. (T. 52).  Ms. Baldwin continued regarding

the circumstances of the termination of the claimant’s employment:
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     Well, not that we wanted to deny him anything, it was just the
fact that, you know, the dishonesty and taking money that did not
belong to him.  (T. 53).

Regarding the instances of dishonesty that she had experienced with the claimant during his eight

years of employment with the city through April 18, 2011, Ms. Baldwin testified:

     We have had some violations, not technically dishonest, but there
have - - there are violations in his disciplinary record. (T. 53).

Of the afore, Ms. Baldwin acknowledged they did not result in the claimant being reprimanded or

suspended but “they were mostly written warnings”. (T. 53).  Ms. Baldwin testified, regarding the

afore:

     Violation of City Ordinances, like protocol.

     When he was Animal Control Officer, a dog that had bit
someone, we have a policy that we hold that dog for ten days.  Tim
knew of that policy, and he went ahead and released the dog to the
owner for them to watch instead the City.  (T. 53-54).

While Ms. Baldwin testified that other violations committed by the claimant were older, she

acknowledged that they did not involve dishonesty.  Ms. Baldwin acknowledged that she

considered the claimant to be a good employee up through the date of his workers’ compensation

accident, and attributes “taking the money that didn’t belong to him” as the point in time he ceased

being a “good employee”. (T. 54).  Ms. Baldwin acknowledged that the claimant offered to pay

back the money, and that he had actually used his own sick time and vacation time that he had

accrued for all the physical therapy that he had taken for the compensable knee injury.  

The testimony of Ms. Baldwin reflects that she primarily handle workers’ compensation for

respondent, and send them to the Municipal League.  Ms. Baldwin acknowledged that the

claimant’s return to work the Monday following his Friday surgery demonstrated his desire to

work for respondent.  While asserting that she could not overlook the claimant’s dishonesty and
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theft, “it was money that did not belong to him”,  Ms. Baldwin acknowledged that the check was

written to the claimant.  In explaining why the $746.00, check was written to the claimant, Ms.

Baldwin testified:

     For wages that they were under the assumption that he had been
off since his surgery date. (T. 56).

The testimony of Ms. Baldwin reflects that the check covered a two (2) week period, and was

written by mistake.

During further direct examination, Ms. Baldwin testified that the problem of erroneously

issuing checks to employees of respondent has occurred on other occasions, and that the

employees returned the checks, however the claimant did not do so.  Ms. Baldwin testified that she

had at least two (2) conversations with the claimant about the check – whether he had the check or

what happened to the check.  In each conversation the claimant relayed that he knew nothing

about the check, and that it was only when he was presented with a copy of the check that he

offered to pay it back.

Ms. Baldwin first had a conversation with the claimant about the check on April 19, 2011,

when she received notice that the check had been issued.  The second conversation with the

claimant regarding the check was April 29, 2011, when Mr. Martin relayed plans to stop payment

on the check.  The testimony of Ms. Baldwin reflects that the claimant commenced the appeal

process to the mayor on May 3, 2011, following his suspension during the May 3, 2011, meeting

with Ms. Baldwin and Mr. Edger:

     No, Your Honor, at that meeting he wrote out his appeal to the
Mayor and he was suspended at that time until the Mayor’s decision. 
(T. 61-62).

The decision to terminate the claimant’s employment was made by the mayor.  Following the
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termination of the claimant’s employment, the position that formerly filled at the Street

Department was filled by someone else:

     We just move them around from each department to try to fill,
you know, where it’s needed. (T. 62).

The medical in the record reflects that the claimant was seen by Dr. Tory Stallcup on

February 16, 2011, in connection with his left knee injury of the same date, during which time x-

rays were obtained and medication provided in the treatment of same. (CX #1, p. 1-2).  On

February 25, 2011, an MRI of the claimant’s left knee was obtained at Arkansas Methodist

Medical Center pursuant to the orders of Dr. Stallcup.  The radiologist report regarding the afore

reflects, in pertinent part, under impression:

Small joint effusion; complete tear of the anterior cruciate ligament
at the proximal insertion of the distal femur without bone marrow
edema, therefore, this can be due to subacute vs. chronic injury. 
Recommend to correlate clinically.  Tiny 5mm increased T/2 signal
intensity at the tibial eminence which can be due to degenerative
change. (CX #1, p. 3).

On March 1, 2011, the claimant was evaluated by Dr. Ron D. Schechter, a Paragould

orthopedic surgeon, in connection with the February 16, 2011, compensable left knee injury.  

After reciting the mechanics of the claimant’s February 16, 2011, left knee injury, the March 1,

2011, evaluation report of Dr. Schechter reflects, in pertinent part:

.      .     .  His left leg twisted and he felt a pop with immediate pain. 
He could hardly walk after the injury and had to have a colleague
help him out of the ditch.  He tried to just continue to do some work
and walk it off, but after about an hour he hurt so bad and was
already swelling that he had to quit working and go to the doctor. 
He saw Dr.  Stallcup who reportedly did x-rays which showed no
visible fracture.  He was advised to use a neoprene knee sleeve and
try to wean back into activities with the understanding that if he was
not improving, he should call back for reevaluation.  He rested his
knee over the following week and then tried to go back to work in
the brace on the following Monday.  He immediately had increased
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pain to the point he felt like he could not work and called Dr.
Stallcup’s office.  He was sent for an MRI scan. He received a
phone call yesterday that the MRI scan showed some ligamentous
damage in his knee and he was being referred here for further
evaluation.  Currently, he reports no real improvement.  He
continues to have pain generalized around the anterior knee with
radiation diffusely around the knee.  He has some associated
swelling.  He’s not had any additional popping or catching, but he’s
had about 3-4 times already where he felt like his knee shifted out of
place when he was walking around.  He’s continued to use a knee
brace which gives him just a little bit more support and has
continued to use crutches per Dr. Stallcups recommendations, but
really does not feel like the crutches are helping that much.

*          *          *

Assessment and Plan

Diagnosis
Pain in joint, lower leg
Osteoarthrosis lclzd prm, lower leg
Enthesopathy, knee NOS
Sprain/strain, cruciate lgmt knee

The patient’s history, exam, and MRI scan are consistent with an
acute posttraumatic ACL tear.  He describes a definite mechanism of
injury with a pop and persistent pain, swelling, and instability. 
Clinically he has visible swelling in the knee and an unstable knee on
exam consistent with an ACL tear.  He has no history of any prior
injury or instability which along suggests that this is an acute injury. 
The MRI scan confirms an ACL tear which in my medical opinion is
an acute tear.  I strongly feel that this injury is clearly related to his
work injury and not some pre-existing problem.  I had a lengthy
discussion with the patient about the risks and benefits of ACL
treatment including observation, therapy, bracing, and surgery.  .    .  
 .  In Mr. Myatts, case, he is not a young competitive athlete, but he
is a very active gentleman who does heavy labor regularly, so I think
there is a high probability that he’s not going to do well without
surgical management.  I feel even more strongly about this given that
over the last couple of weeks, he’s already had multiple episodes
where he’s felt his knee shift out of place with just walking. 
Nonetheless, neither one of us wanted to rush into surgical
intervention.  I recommended that we try a course of physical
therapy for a couple of weeks and see if he can regain some comfort
and stability in his knee strengthening and conditioning. .   .    .  If
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we get to the point of persistent instability, we could theoretically
consider bracing, but if he’s having instability with everyday
activities even walking, it’s not practical to expect him to wear the
brace every day all day long for the rest of his life to avoid
instability. .     .    Realistically, given that he’s already having
symptoms of instability with everyday activities, I feel that we’re
going to most likely need to pursue surgery and I don’t want to
delay his treatment anymore that we have to for extended
administrative delay. (CX #1, p. 4-7).

The claimant was seen in a follow-up visit with Dr. Schechter on March 29, 2011.  The office note

of the afore visit reflects, in pertinent part:

I had a long discussion with patient about his problem and treatment
options from here.  I reviewed the problem of his presumed ACL
tear as described in the previous notes.  He’s failing conservative
treatment and has had persistent pain and instability despite physical
therapy and bracing.  We discussed the option of surgery for
diagnostic arthroscopy with probable ACL reconstruction if we
confirm an ACL tear intraoperatively.  He voiced understanding and
wants to proceed with surgery. .    .   .  Accordingly, we’re going to
have to cancel his surgery plans for tomorrow and were reschedule
his surgery for Friday, April 8. (CX #1, p. 10).

On April 8, 2011, the claimant was admitted to Arkansas Methodist Hospital under the

care of Dr. Schechter and underwent a left knee diagnostic arthroscopy, left knee synovectomy

with medial compartment chondroplasties and patello femoral chondroplasties, and left knee

arthroscopic assisted ACL reconstruction with allograft. (CX #1, p. 11-13).  The medical in the

record reflects that the claimant was seen in followup by Dr. Schechter on April 14, 2011, and

April 18, 2011.  The April 18, 2011, clinic noted of the claimant’s visit to Dr. Schechter reflects, in

pertinent part:

Overall, he seems to be doing okay. His stitch was removed. I’m not
seeing any gross infection, but I’m going to play it safe and give him
a week’s worth of antibiotics. He also has some residual swelling
that’s been slow to resolve on its own, so I’m going to give him a
prescription to get a thigh-high compression hose to lessen his
swelling and decrease his risk of DVT and infection.  If all is going
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well, we’ll see him back as planned, but if the wound doesn’t try and
seal or any signs of infection or other problems, I advised him to call
back immediately.  He voiced understanding. (CX #1, p. 17).

The medical in the record reflects that the claimant was again seen by Dr. Schechter on

May 31, 2011, in connection with the compensable left knee injury.  The office note of the afore

visit reflects, in pertinent part:

PHYSICAL EXAM

He is walking with one crutch with just a very mild limp.  Without
the crutch he’s had more of a limp.  His wounds were sealed and
healed without signs of infection.  His swelling was dramatically
improved with just a very mild knee effusion and no significant
swelling down the leg.  His range of motion was excellent with full
active extension and flexion to about 140 degrees.  His graft felt
stable to stress testing.

*          *          *

Assessment and Plan

*          *          *

He seems to be doing well considering his injury and surgery.  His
pain is much improved.  He’s having no symptoms of instability and
his graft feels stable.  He’s rehabbing nicely with excellent motion. 
He’s transitioning appropriately off the crutches.  He’s disappointed
with the length of this recovery, but understands as we discussed
from the beginning that this is going to be about a six-month project
and he’s not even quite 2 months into this.  He’s going to progress
with the therapy protocol.  I’m going to keep him on sitdown duty
for now.  I’ll see him back in for half weeks to check his progress
and if he’s doing well enough, we may let him start some standing
work at that time. 
(CX #1, p. 19-20).

The record reflects the presence of a check in the amount of $746.00, drawn on the

account of the Municipal League Workers’ Compensation Trust at Bank of the Ozarks, made

payable to the claimant.  The check, which is dated April 18, 2011, reflects on the reverse side the
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signature of the claimant, and evidence that it was cashed at the Dodge Store in Paragould. (RX1).

After a thorough consideration of all of the evidence in this record, to include the testimony

of the witnesses, review of the medical records and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On February 16, 2011, the employment relationship existed between the parties at 

which time the claimant earned an average weekly wage of $558.80, generating weekly

compensation benefit rates of $373.00/$280.00, for temporary total/permanent partial disability.  

3. On February 16, 2011, the claimant sustained an injury to his left knee within the 

course and scope of his employment.

4. The claimant remained within his healing period and assigned to restricted/light 

duty work through September 11, 2011.

5. The claimant, having sustained a compensable schedule injury, remained within his

healing period following the February 16, 2011, compensable injury through September 11, 2011.

6. The claimant has proven by the greater weight of the credible evidence that he is 

entitled to benefits pursuant to Ark. Code Ann. §11-9-505 (a).

7. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the compensable injury of February 16, 2011.

8. The respondent has controverted the claimant’s entitlement to indemnity benefits 

pursuant to Ark. Code Ann. §11-9-505 (a).

CONCLUSIONS

The compensability of the claimant’s February 16, 2011, left knee injury is not disputed. 
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The claimant’s employment was terminated on May 4, 2011, while he remained within his healing

period and was assigned to restricted job duties.  The claimant asserts entitlement to temporary

total/temporary partial disability benefits, and additional benefits pursuant to Ark. Code Ann. §11-

9-505 (a).  The respondent contends that appropriate work was provided to the claimant in

connection with the compensable injury until his employment was terminated pursuant to the

policies of respondent regarding honesty and conversion of public property.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Entitlement to Additional Benefits 

In order to be entitled to benefits pursuant to Ark. Code Ann. §11-9-505 (a)(1), the 

employee must establish 1) that he sustained a compensable injury; 2) that suitable employment

within his physical and mental limitations was available with the employer ; 3) that the employer

refused to return the employee to work; and 4) that the employer’s refusal to return the employee

to work was without reasonable cause.  Torrey v. City of Fort Smith, 55 Ark. App. 226, 934

S.W.2d 237 (1996).

As noted above, the compensability of the claimant’s February 16, 2011, left knee injury is

not disputed.  The claimant received medical treatment in connection with the compensable left

knee injury, with included physical therapy, medication, and restrictions on his employment

activities.  The claimant ultimately underwent ACL reconstruction surgery on the left knee on

April 8, 2011.  The respondent provided the claimant with light duty in accordance with his

medical restrictions in connection with the compensable February 16, 2011, left knee injury

through May 3, 2011.
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The evidence discloses that the claimant had been employed by respondent since April 21,

2003.  By all accounts the claimant was deemed a good employee through the time of his February

16, 2011, compensable injury.  Further, following the occurrence of the February 16, 2011,

compensable injury, the claimant’s accrued sick time, vacation time, and compensatory time was

utilized, to the point that the same was exhausted, while the claimant was off work receiving

treatment in connection with his compensable injury.  The afore allowed the claimant to continue

receiving his regular wages.  The evidence does reflect that the claimant received less than his

regular wages when he took off  from work to attend physical therapy once his sick, vacation and

compensatory time had been exhausted.

The claimant was admitted to the hospital to undergo the ACL reconstruction surgery on

Friday, April 8, 2011.  Respondent notified the administrator of its workers’ compensation

program, the Municipal League Workers’ Compensation Trust, a copy of the doctor’s statement

regarding the claimant’s admission and surgery, however failed to sent a Supplemental S Form

reflecting that the claimant was returned to work following the surgery.  The claimant, in fact,

returned to work on Monday, April 11, 2011, after having been off from work one day, April 8,

2011, in connection with the hospital admission and surgery.  

The credible testimony of the claimant reflects that he had been to court in connection with

his child support payments and that a determination had been made that there was an overpayment. 

As a consequence of the afore, the claimant was expecting a check for the overpayment.  

The respondent learned on or about April 18, 2011, that a check has been issued to the

claimant in the amount of $746.00, by the its workers’ compensation administrator.  While the Ms.

Baldwin informed the claimant that a check had been in issued in connection with his workers’

compensation injury, and that when he received it he should turn it in to the City, there is no
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evidence in the record that the claimant was told of the amount of the check or provided a

description of the pending check.  Further, the credible evidence reflects that Ms. Baldwin’s

comments to the claimant regarding the check were delivered as the claimant was in the process of

leaving to attend a physical therapy session.  The claimant attended physical therapy in connection

with the compensable left knee injury three (3) times a week – Monday, Wednesday, and Friday.

On Friday, April 22, 2011, the claimant did not work.  The claimant attended physical

therapy the morning of April 22, 2011, and later went to see if he could be of assistance to his

fiancé.  The claimant’s wedding was scheduled for Friday, April 22, 2011.  The claimant was

provided an envelope by his fiancé when he went by the residence.  The claimant did not have a

bank account.  The credible testimony of the claimant reflects that he did not pay attention to the

check; that he assumed the check was the reimbursement of overpayment of child support

payments; and that he cashed the check at the Dodge Store, the business where regularly cashed

his payroll check.  

The claimant had never received an indemnity check in connection with his February 16,

2011, compensable injury.  The $746.00, check, while drawn on the account of the Municipal

League Workers’ Compensation Trust at the Bank of the Ozark, does not recite the purpose of the

check – temporary total, temporary partial, permanent partial or medical reimbursement. 

Additionally, the check reflects that it was paid to the order of “Timothy W. Myatt”.  As

previously noted, the claimant cashed the check at the business where he regularly cashed his

payroll check.    

The check that the claimant endorsed and cashed at the Dodge Store was not similar on its

face to that of his regular payroll check that he received from the City.  The claimant was

anticipating a reimbursement of overpayment of child support payments.  When again questioned
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by Ms. Baldwin on April 29, 2011, regarding receipt of the check, the claimant responded that he

had not received it.  The evidence does not reflect that the claimant was told the amount of the

check or provided any description of the check.  When the claimant was provided a photocopy/fax

copy of the check he acknowledged that it was his signature and that he had cashed the check. 

The claimant provided a credible explanation of the misunderstanding and offered to repay the

check once he ascertained that the negotiated check was the same instrument he had been

previously questioned about. 

There is no evidence that the claimant deliberately violated any policy of the respondent

regarding honesty in his transaction regarding the check, nor is there evidence of conversion of

public property.  The instrument involved was a check which, when negotiated, was readily

available and easily traceable.  

The respondent has offered no written policies regarding the disposition of employment of

employees accused of dishonesty.  The greater weight of the evidence does not reflect that the

claimant was dishonest in his dealing with the $746.00 check, or his response to inquiries regarding

same.  The claimant was not criminally accused of or charged with conversion of public property.

The claimant was placed on suspension at the conclusion of the May 3,2011, meeting with the

Human Resources Director.  The claimant’s employment was terminated on May 4, 2011, by the

Mayor.  The claimant’s employment was terminated for a purported violation of the respondent-

employer’s policy regarding dishonesty. The claimant’s conduct does not rise to the level of

intentional or deliberate violation, a wilful or wanton disregard, or carelessness or negligence of

such degree or recurrence as to manifest wrongful intent or evil design.  West v. Director, 94 Ark.

App. 381, 129 S.W.3d 298 (2006); Nibsco v. Metcalf, 1 Ark. App. 114, 613 S.W.2d 612 (1981).

At the time of the May 4, 2011, termination of his employment the claimant was within his
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healing period and performing restricted duties in connection with his February 16, 2011,

compensable left knee injury.  The claimant has exhausted all of his sick, vacation and

compensatory time while obtaining medical treatment in connection with the February 16, 2011,

compensable left knee injury.  The claimant was at the point where further time off from work in

connection with the compensable injury would accrued toward the payment of indemnity benefits

by respondent-employer. It is undisputed that respondent-employer had work available for the

claimant within his physical restrictions from the compensable injury.   The claimant has sustained

his burden of proof by a preponderance of the evidence that the respondent refused to return his to

work without reasonable cause.  Nestle, USA, Inc. v. Drone, 2009 Ark. App. 311.

The claimant earned an average weekly wage of $558.80, during his employment with

respondent.  The respondent refused to return the claimant to work within his physical limitation as

of May 4, 2011, when work was available with the employer.  The claimant was unable to again

secure employment until August 1, 2011, when he was employed by Allen Engineering at an

hourly rate of $9.25.  The afore employment ceased on August 29, 2011.  On September 12, 2011,

the claimant secured new employment at a hourly rate of $10.28.  The claimant also received three

(3) weeks of unemployment compensation benefits following the termination of his employment by

respondent.  Pursuant to Ark. Code Ann. §11-9-508 (a), the claimant is entitled the average

weekly wages lost during the period of respondent’s refusal for a period not exceeding one (1)

year.  Respondent has controverted the claimant’s entitlement to the afore benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant additional compensation

benefits pursuant to Ark. Code Ann. §11-9-508 (a) for a period of one (1) year for the period

beginning May 4, 2011, for refusing to return the claimant to work which was available within the



28

claimant’s physical limitation without reasonable cause.  Said sums accrued shall be paid in lump

without discount.

The respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses arising out of and in connection with the treatment

of the claimant’s February 16, 2011, compensable left knee injury.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809, until

paid.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 Administrative Law Judge 

   

  


