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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 26, 2011, a pre-hearing conference

was conducted in the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Cletus Randall Mouzy – the claimant, Heather Taylor, Tammalynn

Wortham, and Tammy J. Hester, coupled with medical reports, and other documents, along with a
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video surveillance DVD, comprise the record in this claim.

DISCUSSION

Cletus Randall Mouzy, the claimant, with a date of birth of May 5, 1960, is a 1978

graduate of Nettleton High School.  The claimant also attended classes a couple of months at a

junior college.  The claimant’s primary occupation was that of a eighteen-wheeler truck driver for

twenty-three years.  The claimant has a current CDL with all the endorsements, to include

HAZMAT.  The claimant renewed his CDL in April 2010, three months prior to his July 22,

2010, accident.

The claimant asserts that prior to July 2010, he did not have health issues, offering that his

health was normal and that he had been working and driving for twenty-three years.  The claimant

denied that he had any physical limitations prior to July 2010, and asserts that he was able to lift,

bend, and stoop as deemed necessary. In terms of the physical requirements of his jobs, the

claimant testified:

     Yes, I drove a flatbed back in 2000 to like 2002, and then, I
tarped loads and chained loads.  And then, my last job here with
Cashe (sic) River Valley Seed, I pulled three-thousand-pound pallet
jacks and lifted fifty-pound bags of seeds and all that. (T.17).

By way of explanation of the operation of respondent-employer, the claimant testified:

     We supply seed to the farmers.  We deliver them all over the - -
it’s just regional, basically, like four states: Missouri, Tennessee,
Mississippi, Arkansas. (T. 17).

The claimant commenced his employment with respondent on November 23, 2009, as a eighteen-

wheeler truck driver delivering seed.  The claimant’s employment with respondent-employer

ceased in June/July2011, when he resigned.  The claimant explained his reasoning for resigning

from his employment with respondent-employer:
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     Because my boss called me up and said that he couldn’t afford
to pay my health insurance no more.  I said, “Okay.  Then I’ll - - if
that’s to be the case, then, I’ll go ahead and resign.” (T. 18).

The claimant was not working at the time of the afore.  The claimant has not worked any place

since July 22, 2010.

The testimony of the claimant reflects, regarding the events of July 22, 2010, the date of

his compensable injury, which serves as the basis for the present claim:

     It was like a hundred and ten degrees, and I was outside, and I
didn’t have a load for the day; so, I was - - I had loaded a few
trucks out, helped load fifty-pound bags of seed and stuff like that,
loaded trucks, and the, had lunch.  Came off of lunch, and I went
back and started washing my truck, my eighteen-wheeler, and I was
standing on the back of the catwalk behind the sleeper.  And I was
washing the sleeper, and like I say, it was hot.  It was a hundred - -
a hundred and ten that day.  And I was washing it and I don’t know
- - I’m not really sure, it just kind of pushed me off, the pressure
washer pushed me off, but I knew I went off the back of the truck
and I hit the ground and when I did, I landed just like on my left leg
and it just like exploded and everything went to pieces in it. (T. 18-
19).

The claimant described his symptoms immediately following the accident:

     I couldn’t move. I mean, I was like paralyzed on the ground and
I was laying on a bunch of the rocks, and I couldn’t call nobody.  I
laid out there about forty minutes, but I mean it - - I knew it was
broken.  I could just feel everything.  I could hear it when it hit the
ground, it just, “cruee” like that.  I didn’t realize I broke it as bad as
I did, but it was bad.  I mean, they had to - - have - - the
paramedics had to come from Cashe (sic) out there and secure me,
and then, they called the ambulance, and they had to give me a shot
right there - - they gave me a morphine shot right there. (T. 20).

The claimant was transported to St. Bernards Regional Medical Center.  The claimant

testified that he has undergone a total of seven (7) surgeries on his left leg, all of which were

performed at St. Bernards Regional Medical Center by Dr. Jeremy Swymn  The claimant was seen
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by Dr. Jeremy Swymn, who later became his primary treating physician for the left leg injury,

shortly after the accident. The claimant denied having any problems or limitations relative to his

left leg before the July 22, 2010, accident.

The claimant attributes the development of blood clots and pneumonia in his lungs to July

22, 2010, work-related accident.  Regarding the afore, the claimant testified:

     They had to put me back in the hospital for nine months - - I
mean, excuse me, nine days, and they started giving me shots to the
stomach, and then, they put me on Coumadin, and then the
Coumadin - - (T. 20-21).

The claimant maintains that shortly after he began taking the Coumadin he had blood clots and

pneumonia.   Additionally, the claimant testified regarding other problems that the attributed to

the Coumadin:

     I had - - a lot of the hardware started coming loose in my leg.  It
started protruding through the skin, and I had to go in and have
some of that removed and - - (T. 22).

The claimant was treated by Dr. Gilliam and Dr. Nixon, in addition to Dr. Swymn.  The claimant’s

testimony reflects, regarding the treatment provided by Dr. Gilliam:

     He was treating me for depression, for the blood clots, having
the INRs done, which I had to go in like - - every one to two weeks
I had to go in and have my blood drawn, and it just depended on
getting my blood regulated, and they would just stick a needle in
my hand, draw my blood, and then, I’d call in at 5:30 that day and
get the - - get the results, and then, I’d have to adjust my medicine
on the Coumadin like that. (T. 22).

The claimant explained that Dr. Nixon’s speciality was that of an expert on blood disease, and

that he provided treatment for the blood clots in his lungs.

The claimant testified regarding the physical limitations he has experienced since the July

22, 2010, work-related accident:
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     I can’t walk right.  I mean, you know, I have pain every day. 
I’ve got aches in my knees, I’ve got nerve damage, my leg jumps all
the time, and you know, I hurt around my ankle all the time.  I can’t
- - you know, I can’t do anything I used to do.  I mean, you know
it’s - - I’m crippled. (T. 23).

The testimony of the clamant reflects that once Dr. Swymn assigned a permanent impairment

rating, which was June 6, 2011, his receipt of temporary total disability benefits ceased. (CX. #1,

p. 43).  The claimant testified that from the point the impairment rating was assigned he started to

try to find a job, and continues looking for employment.  

The claimant’s testimony reflects that he has worked with Ms. Heather Taylor in trying to

get back in the workforce.  Regarding his efforts to get back to work, the claimant testified:

     I went to the unemployment office, I’ve been to - - I’ve done
several applications online.  I’ve been to some of the farmers trying
to get to drive a model truck, and I did go to work at Kmart for
about three days, but I only got to work actually on the fourth for
about an hour and a half to two hours.  My leg started swelling up
like a grapefruit, and I couldn’t - - I just couldn’t do it. (T.24).

The claimant testified that had put in twenty-five to thirty applications, either verbally or in

writing since his release by Dr. Swymn.  Of the employment applications submitted, the claimant’s

testimony reflects that only one resulted in an actual interview, that at K-Mart.   The claimant

elaborated on the job with K-Mart:

     Well, I was supposed to be a cashier is what I was supposed to
be, but the store was so long like just from walking into the store
and all the way back just to clock in and walking back to the front
right there, that - - I mean, that was about all I could do right there,
and even the lady that hired me, she said, “Look” - - (T. 24-25).

As far as the duties he actually performed at K-Mart, the claimant testified that he stood by the

cash register, however “never even touched a button”.  The testimony of the claimant reflects that

a co-worker/trainer sat beside and operated the cash register the entire time.  The claimant
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testified that the standing involved in the job gave him difficulty.  The testimony of the claimant

reflects that he was suppose to stand for four hours on the that shift, but was only able to do so

for one and an half to two hours.  The claimant testified that his left leg started swelling after

which he experienced throbbing in his knee and around the ankle.  The claimant’s testimony

reflects that he does not have other employment experience outside of truck driving, that might

involve a skill that he could transfer to another employer.  

The claimant was seen by other doctors in relation to his left leg injury besides Dr.

Swymn.  Specifically, the claimant was seen by Dr. Tucker and Dr. Barnes, orthopedic surgeon,

at the request of respondent #1.  

The claimant testified regarding the limitations on his physical abilities that he attributes to

the July 22, 2010, compensable injury.  The claimant testified that he has difficulty standing for

more than one and a half to two hours; that he is able to walk probably a hundred yards with his

cane, and maybe fifty feet without it.  The claimant testified that he was aware that Dr. Swymn

had placed permanent restrictions on him with respect to his leg. (CX #1, p. 44).  The claimant

noted that he typically has his cane when goes places.  The claimant testified regarding the

difficulties he experiences when he does not have his cane available:

     I put too much pressure on my leg, and it feels like my knee- -
like, it’s going to buckle on me. (T. 28).

The claimant noted that he has fallen a few times because of his problems with his balance.  

The claimant testified that he does not feel that he could return to his former occupation as

a truck driver, explaining:

     Because I can’t push the clutch in.  I can’t climb up and down
the steps, and climb out and climb in back in the bed of the truck, or
climb up the tanker.  I can’t do none of that stuff. (T. 29).
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Regarding his lack of strength in his left leg, attributable to the accident, the claimant testified:

     No, I don’t have - - I have a little bit, but I mean, you know,
because I can walk without my cane, but it’s not even - - it’s not
near what it used to be, and then, my leg - - my left leg is a lot
shorter than my right leg. (T. 29).

As far as any other occupation that he might be able to perform, the claimant offered:

     I might be able to do something if I’m sitting down for a couple
of hours or something like that.  But, you know, that’s, you know
an all-day job, I don’t see that happening.  It’s - - you know, if I
stretch my leg out too long, it gets stiff.  If I stand up too long, it
starts swelling.  I’ve got to be - - if I lay down too long, it starts
swelling.  I’ve got to be - - if I lay down too long, it starts jumping.
(T. 29).

In describing his activities during a typical day since having been released by Dr. Swymn,

the testimony of the claimant reflects:

     Well, I get up in the morning and the first thing in the morning,
I’m pretty stiff from laying in bed at night.  I’ll get up and I’ll go
make me a cup of coffee.  I make my wife a cup of coffee.  And I
go back and sit down at my computer desk. I’ll check my e-mails
and wait for my wife to get ready for work.  She’ll go to work and,
you know, I just, hang around the house most of the day.  I mean, I
get out a little bit.   Like, I will go to Wal-Mart or something like
that.  But, you know, I have to, I’ll lay down in the bed and watch a
little TV.  I’ll get back up, sit on the computer, and maybe try and
do an application online or something like that, you know.  When it
get close for the wife to get ready to come home from work, I’ll
throw something in the oven.  I don’t cook full meals or nothing
like that.  I don’t do house chores.  You know, it’s a lot for me. (T.
29-30).

The claimant has a work-related claim prior to July 2010, for a back surgery that he had in

the mid-1990s.  The claimant denies having any residual problems for the back surgery after six

months.  The clamant described his back as normal following his recovery from the back surgery. 

The claimant noted that the earlier workers’ compensation claim went well.  In explaining his
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reason for pursuing the present matter, the claimant testified:

     I didn’t want to pursue this matter.  This is the last place I
wanted to be right here.  You know, I did not want this.  And the
only reason I’m here is because I got some blood clots in my lung,
and Ms. Hester said she’s not paying for it.  And I’ve had blood
clots before and that she expected this from me.  And I said, “Ms.
Hester, if I’ve had blood clots before, you don’t have to pay
nothing.”  I said, “You know, I’ve gotten health insurance,” I said,
“but you cannot prove anywhere where I had.”  “Yes, you had
blood clots before, and we’re not paying for this.”  And I said, “If
you can prove that I had blood clots, you don’t have to pay for
none of this, zero, nothing for the surgeries or nothing like that.” 
And I said, “You know, okay.”  I said, “You do what you got to
do, and I’m going to do what I have to do, you know.”  And I said
“You know” - - (T. 31).

The claimant is current receiving indemnity benefits to correspond with the impairment

rating provided by Dr. Tucker.  The testimony of the claimant reflects that he is aware that Dr.

Swymn assigned an impairment rating not only for his left leg, but also for his difficulty walking. 

The claimant elaborated on the difficulty he has walking attributable to the compensable injury:

     I can’t walk right.  I mean, you know, it’s - - my leg is crippled. 
It’s no secret.  I mean, I can walk a little bit.  I’m not dead or
nothing like that.  But I mean, you know, the more I walk, the
worse it gets to me.  You know, if I’m up for an hour, an hour and
a half like that, then, it’ll start getting worse and getting worse until
I lay down and take some pressure off of it, put an ice pack on my
knee, whatever.  You know, it’s really got me. (T. 32).

The claimant’s present source of income is his payment of indemnity benefits

corresponding with the 25% lower extremity impairment rating of Dr. Tucker, and as of

September 1, 2011, Social Security disability benefits, which was approved on application without

a hearing. 

The testimony of the claimant reflects that he uses the motorized buggy when he goes to

Wal-Mart.  Regarding other activities that he engages in, the claimant’s testimony reflects:
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     I - - you know, I mean, I can get - - I can walk a little bit.  I
mean, I’m not - - like I said, I’m not dead or nothing like that.  I go
places.  I mean, I can drive my car.  You know, I can go - - me and
my wife, we’ll go out to eat and stuff like that.  It’s - - you know, I
went and put some applications - - actually physical applications in
jobs and stuff life that.  But, you know, I just can’t do constant. 
You know, we go to a few auctions.  And I just can’t do something
for seven or eight hours.  Like that’s not - - you know, that’s not - -
(T. 33).

From his perspective of attempting to work a seven or eight hour job, the claimant testified

regarding the impact the same would have on his left leg:

     Well, I mean, I just - - my leg’s not going to allow that.  That’s
just - - you know, my leg gets so swollen, and it’ll start aching and
throbbing; around my ankle will start hurting, and, you know - - 

     Below - - right there at the bottom of my knee is where I broke
it in three places across there.  Then, I’ve got a bunch of pain on
the side where I got the compartment syndrome.  Then, I’ve got a -
- I crushed my ankle.  So, I’ve got a lot of pain around my ankle
also. (T. 34).

In addressing the report of Ms. Tammy Wortham, the private investigator, denied that he

went to the Miranda Lambert concert on Saturday, October 22, 2011, which was taking place on

the ASU campus in Jonesboro.  Further, the claimant denies that he and his wife stopped at

Couch’s Barbecue on Nettleton on October 22, 2011.  The claimant added that he had not eaten

at Couch’s Barbecue in four or five years.  As to whether he noticed Ms. Wortham following him

occasionally, the claimant testified:

     No.  I mean, occasionally, yeah.  A couple of times I’ve seen
her. (T. 35).

The claimant denies doing anything different than he normally did in response to seeing her.

The claimant maintains that the real problem preventing him from returning to work is the

fact the his left knee is so badly damaged.  The claimant added that he does not have a knee and
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the he has leg pain all the time, and it aches.  The claimant testified that he would love to go back

to work.  

The claimant’s testimony reflects that the two to three years before his July 22, 2010,

accident he earned $70,000.00, a year working for Enterprise Transportation.  In explaining his

reason for leaving his job with Enterprise Transportation and going to work for respondent #1,

the claimant testified:

     Because my wife wanted me to get a local position.  My wife
never had to work.  She said, “If you’ll get a local” - - 

     Yes, sir.  Thank you.  My wife just said that if - - you know, she
would go to school and get her CNA license, and she would get a
job, if I would come off the road.  And I said, “Okay.”  And she did
her part, she got her CNA license, and she’s now a private care
nurse, and I got my local position. (T. 36-37).

The claimant’s testimony reflects that during his employment with Enterprise Transportation he

was required to out of the house overnight on occasions.  The claimant testified regarding the

specifics of his job with Enterprise Transportation:

     I was a senior driver trainer for the - - over the HAMAT.  I did
all the classroom orientation, all the training for drivers.  We would
have some drivers that came in and drove a truck all their life, but
they’d never had any HAZMAT experience, and I was to teach
them to be safe and not blow their-self up and what they could mess
with and what they couldn’t mess with. (T. 37).

The claimant worked in West Memphis at the time of the above employment.   The claimant

estimated that he earned approximately $425.00, weekly in his employment with respondent #1. 

In addressing the reduction in earnings in his employment with respondent #1 from that with

Enterprise Transportation, the claimant testified:

     Yes.  But my wife’s income was making up a lot of the
difference, you know, too, and plus, I wasn’t gone spending money
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on the road and her being - - you know, being home every night,
and that was a big benefit. (T. 38).

The testimony of the claimant reflects that the only medications he takes now are

Meloxicam and Phenergan, noting that is all he can get right now.   The claimant has a recent

appointment with Dr. Swymn, and testified that the bill for the visit has not been paid because

respondent #1 declined to pay for it.  The claimant explained that the visit to Dr. Swymn was to

get some different medicines for his arthritis.  

The claimant testified that he can bend over at his waist occasionally.  As to any pain

caused by the maneuver, the testimony of the claimant reflects:

     No, not really.  I mean, you know, it may throb, but it depends
on how far I go down.  You know, I can’t touch the floor, but I can
bend down around my ankles, stuff like that. (T. 39).

The claimant testified that he is unable to bend his left knee.  

The testimony of the claimant reflects that he had specific appointments scheduled for the

blood-clot evaluation at NEA Clinic.  Regarding the disposition of the appointments, the claimant

testified:

     I went in, I filled out all the applications, all the paperwork.  I
sat there for, like, forty-five minutes, they called my name, they
called me up there and they said - - (T. 40).

The claimant testified that he was not allowed to see the doctor.

The claimant testified that while he does not own a motorcycle, his wife has two (2).   The

testimony of the claimant reflects that since the July 2010, accident he has ridden a motorcycle

about a block, explaining:

     I was scared.  I was afraid if I had to - - it’s just a little 250, a
little scooter like, but I was afraid if I had to put my foot down, I
was fixing to get in trouble.  I would have never have been able to
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hold the motorcycle up. (T. 41).

The claimant testified that he owns an lawn mower and is now able to operate it:

     Because, I got rid of my other lawn mower, and I bought a new
Husqvarna.  Actually, I traded my truck for it, a new Husqvarna
that’s got - - it’s fully automatic, even the lawn mower blades when
you engage it, you just flip a button, and it’s even got cruise control
on it. (T. 41).

The claimant testified that he does not have to use his left leg for any reason when operating the

lawn mower.   

The claimant’s testimony reflects, regarding his activities outside work that he enjoyed

before the July 2010 accident:

     I liked riding my motorcycle.  I like riding my four-wheeler,
taking my boat out.  We had a travel trailer.  We would like to go
camping all the time.  Love to fish, you know, and just travel.  Me
and my wife always going somewhere; I mean, it’s not - - there was
no weekend left unturned at my house - - there wasn’t. (T. 42).

The testified that he has not engaged an any of the above activities since sustaining the July 22,

2010, injury.

During cross-examination, the claimant acknowledged that he and his present wife have

been married in excess of four (4) years.   After graduating high school in 1978, the claimant

moved to Dallas where he worked at Taco Bell for a period of time.  The claimant later moved to

San Diego where he worked on a sport fisherman boat, a private charter kind of business,  for

about four years.  The claimant testified that from 1984 until 1989, he was in the car business,

selling cars.  The claimant then went to truck driving school, taking a six-week course, and

obtained his CDL.  

The claimant has driven regionally and locally in the trucking business.  The testimony of
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the claimant reflects that he has driven HAZMAT tankers for a period of time, as well as flatbeds. 

The claimant testified that he was employed by Enterprise Transportation for about five and a half

years, during which time, in addition to driving, he taught and trained other drivers in a classroom

setting:

     I did, usually two to three days, or actually, really, yeah about
two days of class room orientation is what it was.  It was watching
films and stuff.  Really what I’d do is I’d take one there and I give
them films, let them watch films, and then, I’d give them some
tests, you know. 

     Oh, I did that for about four and a half years, actually, a little
longer, almost five years that I was there. (T. 47-48).

The claimant suffered his back injury, resulting in surgery by Dr. Tonymon, while

employed at Quality Foods.  The claimant was off work for about six (6) months before returning

on light duty.  Regarding the afore light duty work, the claimant testified:

     Well, all I had to do - - the only heavy lifting I really had to do
was, you know, lift up the dollies and set them on top of the other
dollies.  That was it. (T. 48). 

Prior to the Quality Food injury and subsequent surgery, the claimant had previously undergone

surgery at the same level as a result of injuring his back while moving a refrigerator at home.   The

testimony of the claimant reflects that he had also had some problems with his wrist and elbow,

which was the product of a ganglion cyst that was pressing on a nerve.  The claimant underwent

surgery in the treatment of the afore.  

In 1970, the claimant was involved in a motor vehicle accident while a student in junior

high school, in which he broke both legs and underwent several surgeries.  The claimant testified

that in the motor vehicle accident, he broke the fibula in his right leg, and sustained a compound

fracture of the femur in the left leg.  The claimant testified that he was in the hospital of one
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hundred and eighteen days recovering from the injuries.   After his discharge from the hospital,

the testimony of the claimant reflects that he fell and again broke the left femur.  The claimant

testified that he was in a wheelchair for almost two (2) years and on crutches.  The claimant

testified that all of the surgeries from the motor vehicle accident were on his left leg.  

During his employment with respondent #1, the claimant drove a forty-five-foot dry van

delivering seed.  The claimant acknowledged that he had done come forklift driving previously. 

The claimant’s injury from the July 22, 2010, accidental fall was to his left leg.  The claimant has

seen Dr. Allen, his urologist.  The claimant testified that he has also seen another urologist, which

had nothing to do with the workers’ compensation claim.  The claimant underwent surgery for

kidney stones in June 2011.   The claimant explained that the reason he underwent the afore

procedure was because his insurance was running out. 

The claimant acknowledged that he had previously had kidney stones, however denied that

they were associated with blood in his urine.  The claimant testified that he had kidney stones in

2000, however testified that he did not recall ever having any blood in his urine.  The claimant

testified that he did not recall having kidney stones in 1994.   A November 8, 1994, medical

report reflects regarding the claimant “left renal stone”. (R1X1, p. 6).  The claimant does not

dispute the accuracy of the medical records, however offered:

     But I do not ever remember seeing any blood in my urine, and
I’m serious, I don’t remember having a dog-gone kidney stone back
in 1974, [sic], or - - ‘94, yeah.  (T. 55-56).

The claimant remembered having a kidney stone in 2007.  The claimant acknowledged having a

urinalysis done in July 2009, during which blood was found in his urine.  Further, the claimant

recalled having kidney stones in August 2009, in connection with the blood in his urine.  The
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claimant was treated at the NEA Baptist Clinic for the 2009, kidney stones, and was referred by

Dr. Gilliam for test.  The claimant acknowledged a history of kidney stones and blood in the urine

before the July 2010, accident. 

The claimant acknowledged getting a settlement because of a lawsuit due to some

Escalade problem.  The claimant and his wife each ended up getting a new vehicle.  The claimant

drives a 1999 Chevy Z71.  The claimant’s testimony reflects that the distance from Bay to

Jonesboro is 13 miles. 

The claimant testified that he initially applied for Social Security Disability benefits in

August 2010, and was denied.  The claimant applied a second time and was later approved for

Social Security Disability benefits.  

The claimant’s testimony reflects that he does not have problems reading and writing. 

Further, the claimant has a computer and is familiar with its operation, in that he can send e-mails

and search the web.  The claimant acknowledged that since his deposition in March 2011, he has

gotten more active, adding:

     I’m learning to adapt - - to a lot of things.  Of course, I had
surgery in December, too, you know; so, I had just back-to-back to
back-to-back surgeries. (T. 60).

The claimant does some cooking.  The claimant lives on an acre of land.  The claimant testified

that while he has a riding lawn mower, his wife does most of the mowing.  

At the time of his March 2011, deposition the claimant had not applied for any jobs.  The

claimant testified that after his release by Dr. Swymn in June 2011, and being provided with

assistance by Ms. Taylor, he has submitted job applications.  The claimant acknowledged meeting

with Ms. Taylor and having a functional capacity evaluation performed.  (T. 61-62). 
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The claimant acknowledged that he had several surgeries on his left leg in 1977, and that

there was significant weakness in left leg with muscle atrophy.  The claimant acknowledged that

he also has a bow in the left leg because of the prior injury.  The claimant concedes that since the

1977, motor vehicle accident, his left leg has been crooked.

The claimant acknowledged that respondent #1 continued to pay health insurance, along

with other required benefits, on his behalf until July 2011, when he resigned.  

The claimant offered that he has submitted twenty-five to thirty employment applications

since he met with Ms. Taylor in June 2011.  The claimant provided Ms. Taylor with a written list

of places that he submitted application, however testified that same may not be inclusive.  The

claimant testified that he has not provided Ms. Taylor with a list of employment applications

submitted since October 5, 2011.  The claimant added:

     I mean, I put several on line, you know, through Career Builders
and Jobs Indeed at that time. (T. 65).

The claimant acknowledged that Ms. Taylor encouraged him to take some computer classes,

however he has not applied for any.  The offered the he would not know where to apply for the

courses.  The claimant does not dispute that Ms. Taylor told him that she would help him with

applying for the computer classes.   The claimant confirmed that Ms. Taylor told him that he

should look for some dispatching jobs for a trucking company, and encouraged him to go and

take some typing lessons.  In terms of the cost of the afore, the claimant does not dispute that Ms.

Taylor informed him that the classes were free. (T. 66).   The claimant’s testimony reflects

regarding the afore:

     My understanding was that she was going to recommend to Ms.
Hester that I take these classes and that’s the last I’ve heard of it. 
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(T. 66). 

In terms of any follow-up on his part, the claimant testified:

     I’ve practiced on my computer at home.  I mean, I’m not a
typer.

     You know, I don’t - - you know, I may type ten, fifteen words a
minute if I’m lucky. (T. 66).

In terms of his limitation on standing, one and half to two hours, the claimant added:

     Yeah, at periods.  I mean, if I sit down for a little bit, then, I can
get up and I can go again. (T. 67).

The testimony of the claimant reflects that he would love a job which allowed his to sit down or

to stand up as needed.  The claimant added:

     Of course, I need to make a living for my family, also. (T. 67).

Questioned regarding the activities that he formerly did, but no longer does due to the residuals of

his injury, the claimant testified:

     I’ve not fished; I mean, I’ve traveled but, I mean, I went up to
Tennessee, went down to Tunica, Mississippi, stuff like that, you
know, I’m not - - (T. 67).

The testimony of the claimant reflects that he has traveled to Dyersburg, Tennessee and Tunica,

Mississippi, as well as Little Rock. Further, the claimant acknowledged that during the first part

of September 2011, he drove to Las Vegas.  The clamant testified that his wife did most of the

driving during the Las Vegas trip.  The testimony of the claimant reflects that the distance to Las

Vegas was fifteen hundred miles and that it took three days to get there.  The claimant and his

wife were in Las Vegas for a week before driving back home.  

The claimant testified that he attends auctions, and, in doing so, purchase items.  The

claimant acknowledged purchasing some furniture from Furniture Row.  The testimony of the
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claimant reflects that he had help loading the furniture at the store, however once he got it home

he and his wife unloaded it.  The claimant acknowledged that he does not always need his cane. 

Regarding the use of the cane, the claimant testified:

     It depends on, if I’m out for a long period of time, yeah, I’m
going to have to have it.  I mean, if I’m in my house, I don’t use it
much in my house.  I don’t have to. (T. 70).

The claimant does not dispute that he received a 12% impairment to the body as a result

of the injury at Quality Foods.  The claimant testified that he does not recall what took place in

the afore workers’ compensation claim, noting that it was twenty years ago.  

The claimant underwent a functional capacity evaluation on May 9, 2011.  The claimant’s

testimony reflects that he had to take pain medication before going to the evaluation in order to

perform the various tasks called for in the functional capacity evaluation.  Regarding the afore, the

claimant testified:

     Actually, I think it was - - I can’t remember who told me that. 
It was either my doctor or it was the workers’ comp person. 
Honestly, I don’t remember which one it was.

     Someone said, you know, “It’s going to be hard and you’re
going to need pain medicine.” 

     I don’t really recall whether I took it before or after, you know. 
I know I definitely took it - - you know, took the pain medicine that
day. (T. 72).

The functional capacity report reflects that the claimant was able to sit for forty-six

minutes during the interview.  The claimant denies that he sat constantly during the interview;

however with the report that he sat through the 46 minute interview “with minimal pain behaviors

and occasional postural adjustment in the chair”.  The testimony of the claimant reflects that he

could probably sit three or four hours if he had to.  The claimant agreed with the functional
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capacity report, that he rated the pain in his left knee at a 5, and noted that it was not unbearable

as when he needs Hydrocodone at a pain level of 7 or higher.  The claimant acknowledged that he

may have told Mr. Bird during the FCE interview that his left leg was crooked from a previous

injury in 1970.  The claimant confirmed that he last took a dose of Hydrocodone on May 7, 2011,

two days before the May 9, 2011 FCE.  The May 9, 2011, FCE reflects that the claimant’s pre-

test pain level was a 4 on a scale of 0 to 10, and that at the conclusion of the test the pain level in

the left leg was 5.  

The claimant acknowledged relaying to Ms. Taylor that he had problems with kidney

stones throughout his life.  The claimant testified that the only kidney stone he remembered

having was in 2000.  The claimant added that he did not remember the kidney stones in 1994. In

addition to the kidney stone in 1994, and 2000, the medical records of the claimant also reflect the

presence of kidney stones in 2007, and 2009.

The claimant concedes that he told Dr. Cates that he could only sit for thirty minutes at

that particular time.  In his October 21, 2011, report, Dr. Cates relayed that the claimant felt he

could only sit for 30 minutes and stand for about 10 to 15 minutes. The claimant acknowledged

that the afore is different from his testimony during the hearing.  

The claimant acknowledged that as a result of the 1977, motor vehicle accident his left leg

had to be reconstructed.  The claimant testified that he did not remember having a problem or

being diagnosed with “left foot drop” in connection with his March 2, 1985, back injury while

moving a refrigerator; however he does not dispute the medical records reflecting same. (R1X1,

p. 1-2).  

The claimant denied that he had some problems with sitting and standing before July 2011. 
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 The claimant denied treating with Dr. Braden in 1995, during which time he relayed a decreased

tolerance to functional sitting and standing.  Further the claimant denied seen  physical therapist

Roy Aldridge. (R1X1, p. 10-15).

During re-direct examination the claimant testified that his medical conditions in 1977 and

1994, did not cause him to miss any work from 1995 until 2010.  While acknowledging that he

had kidney stones in the past, the claimant maintains that the never noticed blood in his urine until

he started taking the Coumadin after the July 22, 2010, accident.  The claimant maintains that he

has not missed any work since 1980 because of his crooked left leg.  

The claimant testified that he provided a reliable effort during the functional capacity

evaluation.  Further, the claimant testified that he was aware that he was placed in the light

classification of work in the functional capacity evaluation. 

The testimony of the claimant reflects that his financial stress was relieved when he settled

the lawsuit with the Cadillac Escalade and once he received his Social Security Disability back

pay.  The claimant noted before the afore he experienced financial stress to the point that he had

to sell everything that he had.  The claimant was approved for Social Security Disability on

September 1, 2011, and the lawsuit involving the Cadillac Escalade was settled a week or so

before September 2011.  The claimant receives $1,830.00, in monthly Social Security Disability

benefits.

Heather Taylor, a vocational rehabilitation consultant with Systemedic Corporation,

obtained her undergraduate degree in Social Work and a Masters’s Degree in Rehabilitation

Counsulting, both from Arkansas State University in Jonesboro in 1996 and 1999, respectively. 

Prior to her employment with Systemedic Corporation, Ms. Taylor worked for Cascade Disability
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Management.  Ms. Taylor testified:

.     .    .   I work with people that have had on-the-job injuries or
long-term types of disabilities or maybe they had a car wreck and
got in an accident.  I sort of have two roles.  I evaluated those
individuals and give opinions on employability or future
employability based on their past educational background, their past
work history, the skills they required, any transferable skills that
they may have.  And then, obviously if they have a disability, then,
they probably have some limitations.  I try to determine based on
consideration of all that information of what can they do in the
future.  And then, my other role that I’m often asked to do is
actually help somebody find a new or different job if they can’t
return to the job they were doing prior to their disability. (T. 90-
91).

   
Ms. Taylor had an opportunity to visit with the claimant following his release from

medical treatment after the July 22, 2010, accident.  Ms. Taylor performed an evaluation to

determine the claimant’s ability to read, comprehend, spell, and do math computation, the results

of which places the claimant either between the 10th and 11th grade level in those areas.  Ms.

Taylor testified that the claimant’s ability to return to the workforce is limited from a physical

standpoint.  Further, Ms. Taylor testified that from her perspective the claimant has been

motivated to go back to work.  Ms. Taylor’s testimony reflects that the claimant has been

cooperative, adding:

     And that I’ve sent him a lot of job leads, and he’s told me he’s
followed up on many of them. (T. 86).

Regarding her assessment of the claimant’s failed effort at the K-Mart position, Ms. Taylor

testified:

     Pretty much what he testified to today.  He lasted about three
days on the job.  He said the last day he was there, he was working
at a cash register and his leg was swollen when he left and had
problems standing. (T. 86).
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Ms. Taylor had an opportunity to review the report of Dr. Cates, a vocational expert who

reviewed the claimant’s situation.  Ms. Taylor disagreed with the findings of Dr. Cates.  The

testimony of Ms. Taylor reflects, regarding the afore:

     Two things, I do think he is able to work within the light-duty
category based on his FCE.  From what I remember in Dr. Cates
report, he indicated that the FCE was unreliable, but the FCE was
reliable in that he could work within the light-duty categories. So
those are the two things that I disagree with. (T. 87).

Responsive to the jobs that she has identified that the claimant could physically perform, Ms.

Taylor testified:

     They’re all listed in my report.  Do you want me to give you
examples?

     Let’s see, there’s been a couple of dispatching openings. 
There’s been customer service phone rep positions with Star Tech. 
Numerous openings for that almost every week.  Other cashier
positions, I think, I had a couple of convenience stores; Kmart
obviously.  I think there’s been a sterile tech clerk at St. Bernard’s,
a PBX operator at St. Bernard’s.  Several customer service rep
positions at St. Bernard’s. 
(T. 87).

Ms. Taylor testified that to her knowledge of the afore jobs only the K-Mart job was offered to

the claimant.  The testimony of Ms. Taylor reflects that she has not followed up with any of the

employers to determine why the claimant had not been offered a position, explaining:

     No, the reason why is, because based on my experienced, I’ve
been an vocational rehab counselor for about fourteen years, my
experience with following up with employers and trying to obtain
information about my client is not very successful.  Most of the
time, ninety-five percent of the time I’m not ever able to get any
information from the employer when I follow up. (T. 88).

Aside from the K-Mart response that the claimant received, Ms. Taylor testified:

     Only one other place that I recall, but he doesn’t have an
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interview for that place.  It was for a dispatching position though, I
think Wise Staffing Agency here in Jonesboro, and I actually did
talk to that person and they told me that whenever that position
becomes available, he would get a job interview, but that hasn’t
happened to my knowledge. (T. 88-89).

Ms. Taylor does not view the claimant’s lack of post-secondary education as a impediment to

finding a job, noting:

     No, because all of the jobs he’s been applying for only require a
high school education. (T. 89).

Regarding the impact of the claimant’s use of a cane on occasion, Ms. Taylor offered:

     Well, he has what I would call a visible disability.  Immediately
when he walks in to the door of employers to apply, they notice
right off the bat that he obviously has a disability, because he’s
walking with a cane, and I’ve talked to him about how to present
himself in an interview, and I feel like he can do that. (T. 89).

The testimony of Ms. Taylor reflects that from her perspective the claimant has been compliant

with everything she has asked him to do. 

Ms. Taylor’s testimony reflects that she was asked to perform an evaluation of the

claimant, and to assist him with job leads.  Ms. Taylor was provided the claimant’s medical

records and the functional capacity evaluation, material that as a vocational rehabilitation

counselor she relies on in assessing what an individual can or cannot do. 

Ms. Taylor met with the claimant on three (3) occasions.  Regarding the initial visit with

the claimant, the testimony of Ms. Taylor reflects:

     It’s called a vocational assessment or evaluation.  It’s more or
less a very informal interview.  I ask them questions about their
disability or injury, gather basic medical information, especially, if I
haven’t looked at medical records prior to that.  The more
important information that I’m looking at is their educational
background and their work history background for the last fifteen,
twenty years.  I don’t ever go back beyond twenty years. (T. 92).
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Ms. Taylor’s initial visit with the claimant was June 21, 2011.  Ms. Taylor testified that she does

not remember the claimant telling her during the initial visit that he had been an instructor or a

proctor in teaching other drivers to get them certified as HAZMAT drivers.  The claimant did

inform Ms. Taylor that he had worked as a truck driver for some twenty plus years.  In terms of

information needed to assess the claimant’s ability to return to work, Ms. Taylor testified:

     I want to know as much information as possible about
somebody’s work history specifically the job duties that they have
performed at each of those jobs. (T. 93).

Ms. Taylor acknowledged that the claimant was limited to light duty work in the

functional capacity evaluation because of his mobility.  The claimant’s lifting capabilities are in the

medium classification of work.   

Ms. Taylor testified in assisting the claimant in finding employment, she met with him and

showed him videos on interviewing.  Ms. Taylor last met with the claimant on October 24, 2011. 

The testimony of Ms. Taylor reflects that during the time of her involvement with the claimant,

she was sending him job leads.  In determining the availability of jobs, Ms. Taylor testified:

     I look online.  I call employers.  I utilize the Workforce Center. 
I look in the newspapers.  Every resource that I can think of to find
jobs. 

     Well, I mean the jobs are based on his educational background,
his work history background and his physical capabilities.  

     Based on the FCE.  So, I’m looking for jobs that he’s going to
be able to do based on his education.  Nothing that requires beyond
high school education. 

     Nothing beyond the light-duty category. (T. 95).

Ms. Taylor offered that if she sent the claimant any job beyond his the light duty work category it

was probably a mistake.  
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While Ms. Taylor testified that she was not aware that the claimant had gone to Las Vegas

for two (2) weeks, she knew of his other trips.  Ms. Taylor testified that she likes for the claimant

to keep her updated in terms of his job searches, and that the claimant sent his job logs to her until

October 5, 2011.  Ms. Taylor has continued to send the claimant job leads, noting:

     Yes, since October the 5th I have.  I don’t remember the last
time I sent him any job leads.  I know I haven’t sent any this week,
and there may have only been one or two or maybe none last week 
I don’t remember. (T. 98).  

The testimony of Ms. Taylor reflects that the job leads that she sent the claimant would have

allowed him to sit or stand as needed.  

The claimant relayed during the initial evaluation with Ms. Taylor that he had a current

CDL.  Further, the claimant is able to drive around town without any difficulty.  Ms. Taylor made

mention to the claimant of getting computer training.  Ms. Taylor noted that all of the adult

education centers in Arkansas offer free computer training.  Ms. Taylor testified that she relayed

to afore to the claimant during either the first or second meeting.  As far as typing, Ms. Taylor’s

testimony reflects:

     That’s what I was talking about.  They offer basic typing as well
as computer training. 

     They start out as basic as you need to start out. (T. 99-100).

Ms. Taylor testified that she is no aware of the claimant ever following through on the afore.  

Ms. Taylor was not aware of the claimant’s approval for Social Security Disability

benefits.  Regarding the role of acceptance for Social Security Disability on the motivation of

someone trying to find work subsequently, Ms. Taylor offered:

     I have had experiences in the past where it has been a
disincentive to return to work.
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     And I’ve seen other cases where it wasn’t.  (T. 100).

Ms. Taylor acknowledged that in the latter cases, the individual has an opportunity to get training

through Social Security Disability as well.   As to whether the claimant’s receipt of $1,830.00, in

monthly Social Security Disability benefits serves as a disincentive to looking for work, Ms.

Taylor’s testimony reflects:

     I don’t know that it’s necessarily the amount that he receives. 
I’ve just had experience with other clients in the past where they
have specifically told me that, “Well, I have been awarded Social
Security disability.  You know, I’m not going to return to work. 
I’m not going to look for any jobs.”  I’ve had that experience with
other clients tell me that. (T. 101).

Ms. Taylor testified that based on her meetings with the claimant, review of the medical records

and functional capacity evaluation, and her assessment of the job market, in her opinion there are

jobs that he can do. 

During further examination, Ms. Taylor testified to the fact that of the job leads provided,

the claimant only received one job offer, K-Mart, is not inconsistent with her opinion that there

are jobs that the claimant can perform.  Ms. Taylor acknowledged that in her October 26, 2011,

report she relayed that because the claimant had been out of school for twenty (20), years he

might benefit from a Technical Certificate Degree for a vo-tech school.

The testimony of Ms. Taylor reflects that the vocational testing results of the claimant was

pretty good, adding:

     Considering he’d been out of high school for over twenty years,
yes.  I have seen people that have been out of high school over
twenty years and actually have a high school diploma and test a lot
lower. (T. 104).

Tammalyn Wortham, a registered private investigator licensed through the Arkansas State
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Police, is employed by Mid-State Investigation, Inc.  Ms. Wortham is the vice president and part

owner of Mid-State Investigation, Inc.  Ms. Wortham actually went out and performed the

investigation involving the claimant in July 2011 and October 2011.  The testimony of Ms.

Wortham reflects that she was made aware of the claimant’s physical problems or conditions:

     I knew that he had a leg brace, and his - - and had broken both
legs in the past and had had a recent break. (T. 107).

Ms. Wortham testified that she was aware of the claimant’s claim regarding his left leg.

Accordingly, Ms. Wortham’s testimony reflects that her observation of the claimant was

from the standpoint of seeing what he physically could or could not do.  Ms. Wortham testified

that she observed the claimant at times when used his cane and at time when he did not.  Ms.

Wortham offered that she documented the afore on video tape whenever possible.  In addition to

generating a written report, Ms. Wortham compiled her video surveillance of the claimant on a

DVD. (R1X1 #3).  The DVD records some of the claimant’s activities on July 17, and 18, 2011,

as well as October 14-15; 17, 21-22, and 24, 2011.

Ms. Wortham testified that she observed the claimant driving his vehicle on numerous

occasions.  Regarding her observation of the claimant moving furniture, Ms. Wortham testified:

     Yes, that was on October the 14th.  I followed Mr. Mouzy and
his wife in their pickup.  They first went to a Harbor Freight Tools
and purchased a red dolly.

     Which he helped put in the trailer.  They were - - they had a
flatbed trailer attached to his pickup at the time, and then, they
went to Freight - - Furniture Row, I’m sorry.  And at Furniture
Row is where they purchased several pieces of furniture.  Five - -
three that were crated, one large dining table, heavy duty wood, a
wooden table, and also a double chair.  It was like a bench seat. 

     And at that site, Mr. Mouzy did have to bring down the ramp to
the trailer, so that they could load up the furniture on the trailer.
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*          *          *

     Well, they’re built on ramps; so, he had to set his cane down and
let both sides down easily and set them on the floor or on the
ground, sorry. (T. 110).

Ms. Wortham noted that the employees of the furniture store put the furniture on the claimant’s

trailer.  Ms. Wortham continued regarding her observation of the claimant on October 14, 2011:

     They left, and then, they returned to the furniture store right
away and returned one of the crated pieces, and I observed Mr.
Mouzy lift that over the side of the pickup.  They had put it in - - I
mean, I’m sorry, the side of the utility trailer, and put it on the
dolly, and then, his wife rolled it back in.  I guess, they decided they
didn’t want it. 
(T. 110-111).

Ms. Wortham testified regarding her observation of the claimant during a meeting that he had

with Ms. Taylor:

     Well, that was on a - - let’s see, that was on the 17th .  No, that
was the 24th .  I observed him at the library in Jonesboro.  He
arrived, it was I think one o’clock that he arrived, and I could tell,
you know, when he got out of his vehicle, he was putting weight on
that cane, he was walking slow, he was being very careful about it,
and when he left, he got in his vehicle back first.  That’s the first
time I’d seen him do that.  And, again, he was putting more weight
on that cane, and he also kept his left leg kicked out to the left I
believe. (T. 115).  

Ms. Wortham testified that the afore stood out in her mind because she had never observed it

previous days of observing the claimant.  

Ms. Wortham testified regarding the photographs she took as a part of her surveillance of

the claimant.  Regarding the significance of the photograph of a storage shed, Ms. Wortham

testified:

     Well, it wasn’t there back in July, and also, I had noticed back in
July he had a Honda motorcycle.  It was - - I’m not sure what
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model right now.  I could look at my notes if you need me to.  And
then, come October, all of a sudden, he’s got two different vehicles. 
He’s got a storage shed, he’d got a new lawn mower, and I assume
that the motorcycle was in the shed, because it’s still registered
under their names and I checked with the VIN and everything to
make sure someone else hadn’t purchased it, and it’s still in their
name.  
(T. 116-117).

During cross-examination, Ms. Wortham testified that she tries to gather information so

that she can bring it into the hearing and tell the truth.  Ms. Wortham denies that she tries to

“shade” the information, one way or the other.  Responsive to her assumption that the motorcycle

was in the shed, Ms. Wortham acknowledged that she did not know that to be a fact:

     No, I don’t, but there were tracks - - there were tracks.  I tried
to get that on camera, but it didn’t show up in the pictures, but you
could see the tracks. (T. 118).

As to whether her assumption, that the motorcycle was in the shed, was geared to showing that

the claimant had been riding the motorcycle, Ms. Wortham relayed:

     I was asked if he - - if I could get him on video riding it, that
would be great, but I didn’t see him riding it. (T. 119).

Page 3 of Ms. Wortham’s report reflects that on Saturday, October 22, 2011, she broke

off surveillance when the claimant’s vehicle was no longer present.  Thereafter, Ms. Wortham’s

report reflects that it was later discovered that there was a Miranda Lambert concert taking place

on the campus in Jonesboro that evening.  Questioned regarding her reason for including the afore

in the report, Ms. Wortham’s testimony reflects:

     Well, because I couldn’t figure out where they might have went
that late.  They had already had a long day, and I figured they were
going to, you know, be at home the rest of the evening, and I put
that in there just in case, you know, they come up saying something
about seeing it.  I knew about the Facebook page, because I had
become aware of it, and I thought she, his wife, might post
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something about seeing the concert later on. (T. 119).

Ms. Wortham denied that she was looking for a “smoking gun” in including the information in her

report:

     No, I don’t think it’s a smoking gun.  It’s just another event that
they went to, and I like to be thorough. (T. 120).

Ms. Wortham concedes that she has absolutely no credible information to suggest that the

claimant and his wife went to a concert the night of Saturday, October 22, 2011:

     No, I do not.  I just put that in there for my clients. (T. 120).

Ms. Wortham’s testimony reflects that she placed the information about the concert as a possible

explanation of the claimant’s whereabouts on Saturday night, October 22, 2011, however denies

that it was a lie.  Ms. Wortham acknowledged that she should have taken the concert reference

out of the report after finding out it was not credible information:

     I should have, but I just left it in there for my clients to know
that, you know, you might be able to find evidence if you went to
it.  And they probably - - you know, if they did, they did; if they
didn’t, they didn’t. (T. 120).

Ms. Wortham offered, in defense of an assertion of “shading” her information, with respect to

concert information:

     It was a fact that I stated.  I saw an event that happened in that
town that night and fit the timeframe of their departure.  I have no
idea.  They may have went to another auction.  They may have
went bowling.  They may have went to a casino.  I have no idea
where they went. 
(T. 121).

Ms. Wortham was questioned regarding the inclusion in her report that the claimant had

two different cars than previously, and had bought furniture:

     Well, it suggests they had a windfall, because they traded off a
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nice Cadillac Escalade, or I assume they traded it.  They may just
have sold it or given it away.  And they had another pickup, and
then, all of a sudden, they’ve got this Dodge Avenger and this
GMC pickup and a new shed and the black lawn mower they had is
gone.  It’s a rider and now, they have a new orange one.  So, I
assume they must have hit a windfall.  (T. 122).

Ms. Wortham further offered:

     Well, as far as the Avenger goes, I know for a fact that it’s very 
hard for someone with a limp leg injury to get out of the driver’s
seat 
of a short car like that.  It is very hard.  I can’t imagine.  I didn’t expect 
him to be driving it. (T. 122).

Tammy J. Hester, who is employed by Ag Comp Claims, the Third Party Administrator

that handles the workers’ compensation claims of the self-insured group.  Ms. Hester has handled

the claimant’s workers’ compensation claim since its inception.  

Ms. Hester testified that she had questions regarding the blood in the claimant’s urine and

the nexus of same to the July 22, 2010, compensable injury.  In investigating the afore, the

testimony of Ms. Hester reflects:

     When we first got the call that Mr. Mouzy had been in the
hospital for a pulmonary embolism, of course, until we had some
medical records, we had no clue what was going on; exactly why,
other than he had contacted Ms. Wilson and advised her that he
was in the hospital for this.  (T. 125). 

In explaining how she went about investigating the pulmonary embolism, Ms. Hester testified: 
      

     We had to get the medical records, from the hospital and each of
the doctors that had treated him while he was in the hospital and
until we had all the records we couldn’t do anything; so, we had to
wait until we got those, and I already had some previous medical
records on him from back in the ‘70s, ‘80s, and ‘90s, and then, we
had the records from his treating physician.  (T. 126).

Ms. Hester had the claimant’s medical records evaluated and ultimately made a determination
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regarding the embolism:

     Yes, we sent them out, because his own statement to his
physicians was that he had had a father, an aunt, and some other
relatives.  His father had died from pulmonary embolisms as well as
an aunt and had had some cousins, I think, that had pulmonary
embolisms, but had survived. 

     Yes.  We sent those records to have them evaluated in regards
to this pulmonary embolism.(T. 126).

Ms. Hester testified that she later determined that the pulmonary embolism would be accepted as

compensable, explaining:

     Yes, because they had determined that even though that he had
family members who had pulmonary embolisms, that this specific
incident was from his leg. 

     And at that point, you know, we agreed to cover the treatment. 
(T. 126-127).

Ms. Hester testified that respondent #1 had paid the bills that were submitted by the attorney for

the claimant in connection with the medical treatment for the pulmonary embolisms, adding:

     The only thing that has not been paid is an actual testing that
they suggested he get to find out if he had the hereditary gene for
the pulmonary embolism. (T. 127).

Ms. Hester’s testimony reflects that she investigated the relationship of the blood in the

claimant’s urine to the July 22, 2010, compensable accidental injury.  Regarding the results of her

investigation, Ms. Hester testified:

     Yes, with those medical records that we had, we bent back and
looked at the history, and he had had numerous, you know, medical
reports that indicated blood in the urine or past kidney stones. (T.
127).  

Ms. Hester’s testimony reflects, regarding the conclusion she reached with respect to the

compensability of the blood in the claimant’s urine:
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     Actually, he went to the doctor in November of 2010
complaining of the blood in his urine, and at that point, we had
nothing to indicate that that was from the Coumadin.  So, we did - -
when Debra went with him to one of his doctor’s appointments to
Dr. Nixon, had that address.  And then, he was taken off the
Coumadin, and then, I did find out about the blood in his urine and
the return treatment.  He actually had been sent by Dr. Gilliam to
Dr. Allen, but he refused to return to Dr. Allen.

     And then, we saw on Facebook that he had had surgery for
kidney stones, which he had also advised Heather he was having
surgery for kidney stones. (T. 128). 

Ms. Hester testified that the report of Ms. Taylor reflects that the claimant relayed to her that he

had essentially had kidney stones all his life.  

Ms. Hester testified that she sent job leads to Ms. Taylor on behalf of the claimant. 

Additionally, Ms. Hester’s testimony reflects that she followed up with some of the people that

the claimant reported that had contacted with regard to job leads.  Regarding the results of the

afore, Ms. Hester testified:

     They won’t give me the actual physical application.  They would
just indicate either “yes, he did apply” or “no, he didn’t.” (T. 129-
130).

Ms. Hester testified that her review of the job lead logs submitted by the claimant reflects that the

claimant spent twenty (20) days looking for work out of a total actual working days of 109,

excluding holidays and weekends from June 16, 2011 through November 17, 2011.

Ms. Hester testified that she learned that the claimant and his wife had taken a vacation to

Las Vegas from the Facebook page of the claimant’s wife, which posted their departure on

September 1, 2011 or September 2, 2011, and their return on September 17, 2011.  The

testimony of Ms. Hester reflects that the distance from the claimant’s address to Las Vegas is

1,558 miles.
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Ms. Hester addressed the 20% whole person rating that was provided by Dr. Swymn.  In

explaining why she declined to accept the rating assessed the claimant by Dr. Swymn, Ms. Hester

testified:

     For one, it was a lower-extremity injury, but the report from Dr.
Tucker indicated a twenty-five percent to the lower extremity as
well as the indication that the angulation in his leg was pre-existing.
(T. 135).  

Ms. Hester’s testimony reflects that she attributed the reference of  “previous fracture” of the

claimant’s femur in the August 8, 2011, report of Dr. Swymn to the claimant’s 1977 injury, with

the deformity or angulation being present prior to the July 22, 2010, compensable injury.  Further,

Ms. Hester confirmed that the actual rating of the claimant’s injury by Dr. Swymn, which is

contained an a June 6, 2011, office note, does not reflect that it was based on the Fourth Edition

of AMA Guides.  Ms. Hester maintains that the 20% whole body impairment recited in the report

of Dr. Swymn was based on the proximal femoral deformity.

During cross examination, Ms. Hester testified regarding her refusal to authorized the

claimant to return to Dr. Swymn:

     Mr. Mouzy had been to Dr. Swymn.  Dr. Swymn had rated him
and released him, but before he released him, he had sent him to Dr.
Barnes.  Of course, we sent him to Tucker, and he sent him to
Barnes, and he wanted him evaluated by Barnes before he would
grade him or release him and Dr. Barnes indicated that he saw
nothing further he needed other than the only thing that might help
his pain is removal of the hardware.  And so, then, Swymn rated
him and released him and he called Debra and said he wanted to go
back to see Dr. Swymn for pain and, of course, Dr. Barnes
indicated that the only thing that would help that would be the
removal of the hardware.  So, I told Debra to talk to him and see if
he wanted to go ahead and have his hardware removed, and he told
Debra he wasn’t ready to make that decision. 
(T. 136-137).
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Ms. Hester acknowledged that the claimant developed blood clots following one of the surgeries

in the treatment of the compensable left leg injury, and that the same was a serious condition that

could be life-threatening.  Further, Ms. Hester conceded that given the afore the claimant might

be reluctant to undergo additional surgery to remove the hardware.  As to any problem with

allowing the claimant to return to his authorized treating physician, Dr. Swymn, due to pain Ms

Hester testified:

     When he actually did go to Swymn, he didn’t see him for pain. 
He stated earlier he wanted to see him for his arthritis for a change
of medication.  (T. 137-138).

Ms. Hester denied that respondent #1 is refusing any additional medical benefits for the clamant to

be seen by Dr. Swymn.  Responsive as to why she did pay for the claimant’s last visit, the

testimony of Ms. Hester reflects:

     Well, we, for one, haven’t got the bill yet.  But like I said, Dr.
Barnes said the only thing that would help him would be to have
that hardware removed and, you know, if that’s the only thing that
will help him, that’s the only thing that will help him. (T. 138).

Ms. Hester acknowledged that there is a dispute in the medical records as to whether the

claimant’s hardware should come our or not.

Ms. Hester’s testimony reflects that when she became aware that the claimant was having

blood in his urine she reviewed Dr. Nixon’s report, which ruled out inherited problems as the

etiology.  Ms. Hester disputes that the only possible other explanation for the blood in the

claimant’s urine was the use of Coumadin.  Ms. Hester continued:

     He indicated in there that he had, when Debra went to the
appointment with him, in the report he indicated that Coumadin
does not cause blood in the urine.  He indicated if you have a pre-
existing problem, it can make it appear more, but it doesn’t cause it. 
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     So, his underlying kidney stones is what caused it. (T. 140).

Ms. Hester offered that while no doctor has stated that the blood in the urine was due to the

claimant’s underlying kidney stones, the report indicated it.  

The testimony of Ms. Hester reflects that on one of the job leads the claimant relayed that

he did not apply for a job in Jonesboro because it was too far to drive.  Ms. Hester relayed the

afore in questioning the claimant’s ability to drive to Las Vegas on vacation.  Ms. Hester

acknowledged that she was checking out the claimant’s wife’s Facebook page.  The testimony of

Ms. Hester reflects that Ms. Debra Wilson was the nurse case manager throughout in the

claimant’s claim.  

During further examination, the claimant disputed the testimony of Ms. Hester that he had

only looked for work twenty (20 ) days since June 16, 2011, explaining:

     I spent a couple - - just because a lot of that’s not on the logs
doesn’t man that I’m not looking.  You know, I talk to individuals.  
I can’t remember everything that I do.  Nobody can, you know. 
And you know, I just don’t want to do this no more.  You know,
this is terrible.  You know, it’s - - you know, I’ve complied with
everything they’ve asked me to, and they ain’t done nothing but,
you know, invade my private life, harass me.  It’s been not a fun
ordeal.  And this didn’t have to be here.  We didn’t have to do this;
you know, this was unnecessary. (T. 143). 

The medical in the record reflects, that on April 3, 1985, a neurosurgical consultation was

had with Dr. Hertzel Soumekh at Paradise Valley Hospital in San Diego pursuant to referral by

Dr. Daniel Bressler. The medical records relative to the afore reflects that the claimant injured his

back on March 2, 1985, while trying to lift a refrigerator.  Diagnostic studies disclosed the

presence of a herniated disc at L5-S1.  The consultation report further reflects:

Chief complaint is his complaint of severe numbness of the lateral
aspect of the left foot and at the dorsum of his left big toe.  He also
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complains of severe weakness of the left foot.  The patient has no
complaint of back pain or radicular pan but he complains of slight
aching pain and discomfort of the le left lower extremity. (R1X1, p.
1).

The consultation report reflects plans or recommendation of a microdiskectomy of L5-S1, with

respect to treatment of the diagnosed herniate disc in 1985. 

On November 8, 1994, the claimant was at Arkansas Methodist Hospital in Jonesboro in

connection with an injury to his low back growing out of his employment..  The medical record

associated with the November 8, 1994, emergency room visit recited a previous history of a 1977,

motor vehicle accident in which the claimant sustained a serious injury to the left leg requiring “a

total leg construction” with surgery performed by Dr. Larry Mahon.  Diagnostic studied

performed during the claimant’s November 8, 1994, Methodist Hospital admission disclosed left

renal stone and a narrowing of the L4-5 interspace.  On November 11, 1994, the claimant

underwent a left L5-S1 hemilaminotomy and diskectomy with resection of infereior L5 and

superior facets under the care of Dr. Kenneth Tonymon, a Jonesboro neurosurgeon. (R1X1, p. 3-

9).

The medical records reflect that the claimant was referred to Dr. Terence P. Braden, III,

by Dr. Tonymon for an evaluation on January 18, 1995.  The report of the afore evaluation

reflects, in pertinent part:

Assessment:
1. Status post lumbar laminectomy with diskectomy for

herniated nucleus pulposus.
2. Old injury to the left lower extremity with weakness in the

quadriceps and atrophy noted. (R1X1, p. 12).

The claimant was seen in the office of Dr. Tonymon on February 16, 1995, and assessed with

12% permanent partial impairment in connection with the L5-S1 hemilaninectomy and
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diskectomy. (R1X1, p. 16).  

The medical in the record reflects that the claimant was seen at NEA Baptist Clinic on

August 4, 2009, and underwent a CT which showed some kidney stones up in the collecting

system. (R1X1, p. 21).

The medical reflects that a CT of the claimant’s left knee was obtained on July 22, 2010,

in connection with the compensable injury.  The CT report reflects:

IMPRESSION:
Comminuted fracture of the proximal tibial with extension across
the base of both tibial plateaus into the intracondylar notch area.
Comminuted impacted fracture tibial metaphysis.  There is also
comminuted minimal displaced fracture of the posterolateral tibial
plateau with up to 2 mm inferior depression of the lateral fracture .
Severely comminuted fracture of the fibular head.
Oblique fracture extending into the proximal shaft of the tibia
without much displacement. (CX #1, p. 1-2).

The claimant underwent surgery at St. Bernards Regional Medical Center in Jonesboro under the

care of Dr. Jeremy P. Swymn, a Jonesboro orthopedic surgeon, on July 22, 2010, in connection

with the left leg injury. (CX #1, p. 3-4).

The claimant was seen in follow-up by Dr. Swymn on August 22, 2010.  The clinic note

relative to the afore visit reflects, in pertinent part:

History of Present Illness:
     He is about 6 weeks out status post ORIF of his tibial plateau
fracture.  He brought his therapy note today.  He is doing very well
with therapy.  He has 95 degrees of flexion and full extension. 
There is good range of motion of his ankle.  It is decreased, but it is
still good.  He is still non-weight bearing at this point.  He was re-
admitted for pulmonary embolus and also pneumonia.  This was
definitely secondary to his surgeries and also his immobilization
secondary to his leg.  This is clearly related to his work injury
without question.

*          *          *
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PHYSICAL EXAM: His incisions are healing nicely.  His range of
motion is outstanding.

*          *           *

ASSESSMENT: Tibial plateau fracture status post compartment
releases with ORIF.

PLAN: He is healing very nicely at this point and doing very well
with therapy.  We will continue his therapy working on his ankle
range of motion and knee range of motion.

He states his Workman’s Comp adjuster is currently stating his re-
admission for pulmonary embolus is not related to his condition. 
This is clearly related to his condition.  There is absolutely no
question that his DVT and subsequent pulmonary embolus is
related to his fracture of his lower extremity.  If they have any
questions regarding this I will be more than happy to talk to them
about it.  (CX #1, p. 21-22).

The record reflects the presence of a November 3, 2010, report of Dr. Allen Nixon

regarding the claimant.  The report reflects, in pertinent part:

Mr. Mouzy is currently taking therapeutic warfrain and reports no
major hemorrhagic events w/ the exception of gross hematuria on 2
occasions last month.  Regarding the latter, his recent past medical
history is also notable for bilateral nephrolithiasis.  In addition,
microscopic hematuria was observed in his hospital admission on
acute PE.  Mr. Mouzy reports his orthopedist has scheduled
elective removal of a malpositioned bone screw later this week and
on this account stopped taking warfarin a few days ago.

*          *          *

Discussed
I telephoned Dr. A. Gilliam, Mr. Mouzy’s primary care physician,
to recommend POST-OPERATIVE ONLY therapeutic
anticoagulation w/ subcutaneous Lovenox ___ until resumption of
warfarin after Mr. Mouzy’s upcoming orthopedic surgery again
yields a therapeutic international normalized ratio (INR) >2.
Plan
Tentatively, continue warfarin anticoagulation for at least 6 months; 
Return in 6 months for further diagnostic thrombophilic lab studies. 
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(CX #1, p. 35).

The record reflects the presence of a November 8, 2010, report of Dr. John M. Allen

relative to the claimant.  The report reflects, in pertinent part:

Thanks for the consult on Mr. Mouzy.  He is a 50 year old male
with three episodes of painless gross hematuria since October the
4th .  He has been taking Coumadin secondary to DVT’s that
formed in his left leg following a traumatic injury this summer.  He
has a history of kidney stones having passed one eight months ago
and having had lithotripsy ten years ago.  He really denies other
urologic history. 

*          *         *

Mr. Mouzy has painless gross hematuria of uncertain significance. 
I will complete his work-up with a PSA, urine cytology, CT
urogram and flexible cystoscopy. (R1X1, p. 31). 

On April 20, 2011, the claimant was seen by Dr. James C. Tucker, at the request of 

respondent #1.  The report of the afore office visit reflects, in pertinent part:

He presents back today.  We obtained the MRI of his left knee
which gives a clearer picture of the joint space.  All this point there
is significant displacement from the tibial plateau fracture.  I do
believe that his joint space is still maintained based on the MRI

IMPRESSION/PLAN:
At this point I would not recommend any further operative
intervention at this time.  I do believe he has reached maximum
medical improvement but in order to accurately assess his recovery
and work restrictions I believe he is going to need a functional
capacity exam.  We are going to get that arranged and will assess
his final work restrictions and permanent partial impairment ratings
based on his FCE. (R1X1, p. 34).

On May 9, 2011, the claimant underwent a functional capacity evaluation pursuant to the 

directions of Dr Tucker.  The FCE yielded reliable results.  The FCE reflects, in pertinent part:

CONCLUSIONS
Mr. Mouzy completed functional testing on this date with reliable
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results.

Although Mr. Mouzy demonstrated the ability to perform material
handling within the MEDIUM classification of work, his limitations
related to general mobility necessitates a reduction in his overall
physical demand level to the LIGHT level as defined by the US
Dept. of Labor’s guidelines. He is able to work over the course of a
normal workday with limitations as noted above. (R1X1, p. 36).

The claimant was again seen by Dr. Tucker on May 20, 2011, following the functional 

capacity evaluation.  The office note from the afore visit reflects, in pertinent part:

.      .     .  We are going to release him with permanent work
restrictions per the functional capacity exam.  Again, he has reached
maximum medical improvement.  His permanent partial partial (sic)
impairment rating based on a displaced tibial plateau fracture with
residual angulation was measured using standing AP x-rays.  This
was 11 degrees.  This was the most accurate measurement of his
permanent partial impairment based on table 64, page 385 of the
AMA Guides to Permanent Partial Impairment Rating, 4th Edition. 
This is a permanent partial impairment rating of 25% lower
extremity equivalent to 10% whole person.  This is secondary to
the work injury that Mr. Mouzy suffered while working for Cash
River Valley Seed Company and is within a reasonable degree of
medical certainty. (R1X1, p. 50).    

On June 6, 2011, the claimant was seen by Dr. Swymn relative to his left knee.  The office

note of the afore visit reflects, in pertinent part:

Mr. Mouzy is a long ways out from his compartment syndrome and
proximal tibia fracture.

*          *          *

PHYSICAL EXAM: He has had significant problems with this.  He
does have a large angulation of his femur above this.  He has
continued to have pain with any type of ambulation.  He currently
walks with a came permanently.  He did a FC evaluation which he
gave very good effort for and came up with permanent light duty
rating.  I do agree with this assessment based on his physical exam,
clinical findings and nature of his injury.  The steroid injection did
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help him when I did it, however, it wore off in about 4 weeks.  I
think that secondary to the nature of the injury he has had chondral
damage.  I looked at his last x-ray which was not a standing film,
but I think that having an evaluation by Dr. Barnes to see if he is a
candidate for a knee replacement at some point may help him.  I
think he will probably need this in the future and I think that this is
something that is a result of his trauma.

PLAN: I am going to get him in for an evaluation with Dr. Barnes
and I am also going to do his PPD rating.  He is at MMI.  He did
have a proximal tibia fracture that was significantly displaced with
compartment syndrome.  The rating on Page 85, Table 64 for a
tibial plateau fracture with 10 to 19 degrees of angulation is a
whole person of 10 with a lower extremity impairment of 25% ,
however, if you include his compartment syndrome resulting in
some nerve damage with lower extremity pain in his foot and also
in his calf after his compartment releases, he is now currently
requiring routine use of the cane to be able to get around, on Table
36 of lower limit impairment from gait arrangement shows a
moderated with a whole person impairment of 20%.  I think this is
more accurate for him.  A 20% total impairment rating based on
Table 36 of lower limit impairment from gait arrangement
secondary not only to his fracture, his proximal femoral deformity
and also his nerve damage from his compartment syndrome. (CX
#1, p. 42-43).

While the report of Dr. Swymn does not recite that his measurements were from the AMA Guides

to the Evaluation of Permanent Impairment, 4th Edition, the same table was cited by Dr. Tucker,

although with an erroneous page number.  Accordingly, it is clear that the rating furnished by Dr.

Swymn is based on the 4th Edition of the AMA Guides.

The medical in the record reflects that the claimant was seen by Dr. Swymn on August 8,

2011, after having been evaluated by Dr. Barnes on July 7, 2011, for total knee arthroplasty.  The

office note of the afore visit reflects, in pertinent part:

.     .   .Dr. Barnes stated at this point he did not think he needed a
knee replacement and recommended possibly removing the rest of
his hardware to see if this would help him.  He is complaining of
pain mainly on the lateral aspect of his knee.  It is also in his ankle. 
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He has had a functional capacity evaluation.  He states that he does
not think that he can work 40 hours a week on his leg secondary to
pain and swelling.  He is asking me what I think as far as his knee
goes.  I told him the chances of him being able to work 40 hours a
week and standing 8 to 10 hours a day are not very good.  He is
still walking with a cane.  He has a deformity in his proximal femur
from previous fracture and his fracture is healed with compartment
syndrome.  He states he does have some residual pain and swelling
and some numbness in this leg.   .    

 *          *          *
                                                              

PLAN: He is going to think about having his hardware removed.  I
am going to inject his knee today and refill his Meloxicam.  I will
see him back on a prn basis. (CX #1, p. 45-46).

The last report of the claimant having seen Dr. Swymn is contained in an October 12, 2011, office

note.  The afore reflects, in pertinent part:

He is back in today complaining of his knee pain and swelling.  He
states that he tried to go to work.  He went to K-Mart to work and
said he had so much pain and swelling in his calf that he was unable
to continue.  He had to clock out and leave work.  He has been
unable to work since then. 

*          *          *

PHYSICAL EXAM: His incisions are all healed.  He has limited
range of motion of his knee.

ASSESSMENT: Status post ORIF tibial plateau with continued
pain and swelling and also with compartment syndrome.

PLAN: He would like to try a different anti-inflammatory medicine. 
He is talking about hardware removal and I am definitely giving him
on guarantees as far as this would help his pain relief.  I told him if
he wants to do it we can talk about it. (CX #1, p. 48).

The claimant was evaluated by C. Greg Cates, Ed. D, at Behavioral Health &

Rehabilitation.  The October 21, 2011, report of Mr. Cates reflects, in pertinent part:

The majority of Randy’s orthopedic care was provided by Jeremy
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Swymn.  He underwent a functional capacity evaluation on
05/06/2011 that was ordered by Jimmy Tucker, M.D.   This
assessment concluded that Randy could perform light work as
defined by the US Department of Labor.  This assessment is neither
valid nor reliable.  Lack of validity is verified by the fact that Randy
was unable to complete a full day of light work.  The reliability is
confirmed by Randy’s report that in order to complete the FCE, he
took pain medication and that following the evaluation he took pain
medication and had at least one day of bed rest to recover from the
procedure.  This indicates that light work is not sustainable in a real
world situation.  Dr. Swymn concludes that Randy permanently
cannot walk without the use of assistance from a brace, cane,
crutch, another person, prosthetic device, wheelchair, or other
assistive device.  This conclusion would limit Randy to no more
than sedentary work.  In his note of 08/08/2011, Dr. Swymn states
that it is “pretty unlikely” that Randy could perform 40 hours of
standing on his left leg.  Based on the limitations reviewed, Randy,
at best, could perform sedentary work. 

A Skilltran Transferrable Skills Analysis, with restrictions of
sedentary only (no postural limitations included) Randy has a loss
of vocational opportunity of approximately 95-98%.  When
considering Randy’s subjective complaints and reported functional
limitations, along with the current economic climate, Randy is
unable to sustain gainful employment and has experienced a 100%
loss of vocational opportunity. (CX #2, p. 2-3).

     
After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 22, 2010, the employment relationship existed between the claimant and 

respondent #1, during which time the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $283.00/$212.00, for total/permanent partial disability based on an

average weekly wage of $424.02.



45

3. On July 22, 2010, the claimant sustained an compensable injury to his left lower 

extremity arising out of and in the course of his employment, and reached the end of his healing

period on June 6, 2011, with a residual anatomical impairment of 25% to the affected extremity.

4. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that the 20% whole body impairment assessed by Dr. Jeremy Swymn, is the product of

the July 22, 2010, compensable injury in the employment of respondent #1. 

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that the presence of blood in his urine was the product of and causally related to the use

of Coumadin in the treatment of his compensable July 22, 2010, injury and the subsequent

pulmonary embolisms.

6. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he has been rendered permanently and totally disable as a result of the July 22,

2010, pursuant to Ark. Code Ann. §11-9-519.

7. Respondent #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of July 22, 2010.

CONCLUSIONS

The compensability of the claimant July 22, 2010, left lower extremity injury in the 

employment of respondent #1 is not disputed.  The claimant asserts that as a result of the

compensable injury he has incurred an anatomical impairment of 20% to the body as a whole. 

The claimant further contends that  medicine (Coumadin) prescribed to treatment a compensable

consequence of the compensable injury (pulmonary embolisms) resulted in blood in his urine

which required medical treatment and for which respondent #1 is liable.  Finally, the claimant
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contends that he has been rendered permanently and totally or, in the alternative, has sustained

wage loss disability.  The claimant seeks the afore benefits as well as controverted attorney fees.  

Respondent #1 deny that the whole body impairment assessed by Dr. Swymn is the

product of the July 22,2010, compensable accident, but pre-existed the accident.  Respondent #1

deny that the treatment rendered to the claimant in connect with the blood in his urine was related

to the medication used in the treatment of the pulmonary embolism, but rather was relate to the

claimant’s kidney stones. Finally, respondent #1 denies that the claimant has been rendered

permanently and totally disabled.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

 Medical Treatment

The claimant asserts that he experienced blood in his urine as a result of his use of 

Coudman in the treatment of the residuals of the compensable injury.  Accordingly, the claimant

maintains that respondent #1 is liable for the cost of his treatment in connection the afore.

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injury employee such medical treatment as may be reasonably necessary in

connection with the injury received.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  An injured employee must prove that the medical services are reasonably

necessary by a preponderance of the evidence.  The afore medical services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or
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alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury. 

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics,

Invc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the compensability of the claimant’s July 22, 2010, left leg injury is

not disputed.  Further, the evidence reflects that as a result of the compensable injury the claimant

developed DVT’s and pulmonary embolus, which though initially questioned by respondent #1,

was eventually accepted as compensable.  The claimant took Coumadin as a part of the treatment

regime in connection with the afore.  

It is undisputed that the claimant has a history of kidney stones.  There is no medical

evidence in the record to connect the presence of blood in the claimant’s urine to the Coumadin

administered to address his blood clots.  The claimant has failed to sustain his burden of proof by

a preponderance of the evidence that the blood in his urine is causally connection to and the

product of the medication administered in the treatment of the compensable injury.  Accordingly,

the claim for treatment in connection with the blood in the claimant’s urine is respectfully denied.

Anatomical Impairment

The claimant sustained a compensable injury to his left lower extremity in the July 22,

2010, accident.  The claimant’s injury is a scheduled injury pursuant to Ark. Code Ann. §11-9-

521.  The claimant maintains that he has incurred a 20% whole person impairment as a result of

the July 22, 2010, compensable injury.  

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable. Heritage



48

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  The evidence in the

record reflects that as a result of a 1977, motor vehicle accident, the claimant sustained significant

injuries to his left leg.  Further, the claimant later fell and fractured the left femur after being

released from the hospital following the 1977, motor vehicle accident.  The medical records

reflect that the claimant’s left leg had to undergo construction under the care of Dr. Larry Mahon.

Further, the evidence discloses that the claimant sustained an injury to his low back, in the

form of a herniated disc, while moving a refrigerator in 1985.  Problem with the claimant left leg

and foot were recorded in the medical records relative to the April 1985, medical treatment.  The

claimant’s left lower extremity weakness and atrophy were also document during the time he

received medical treatment for another low back injury in 1995.  Finally, the claimant conceded

that his left leg was crooked at the time of the July 22, 2010, accident.

Impairment ratings were generated by both Dr. Jimmy Tucker and Dr. Jeremy Swymn in

connection with the claimant left lower extremity.  Both physicians utilized the AMA Guides to

the Evaluation of Permanent Impairment, 4th edition, in assessing the claimant’s anatomical

impairment.  Both physicians concurred that based on table 64, at page 85, based on a displaced

tibial plateau fracture with residual angulation measured at between 10 to 19 degrees, resulted in

an impairment of 25% to the lower extremity.  Dr. Swymn included in his assessment the

claimant’s proximal femoral deformity, which pre-existed the July 22,2010, compensable injury. 

The claimant has failed to sustain his burden of proof by a preponderance of the evidence the

compensable injury of July 22, 2010, resulted in an anatomical impairment of 20 % to the body as

a whole.  The evidence preponderates the July 22, 2010, compensable injury resulted in an

anatomical impairment in the amount of 25% to the left lower extremity.
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Permanent Total Disability

Permanent total disability means an inability, because of a compensable injury or

occupational disease, to earn any meaningful wages in the same or other employment.  Ark Code

Ann. §11-9-519 (e) (1) (Repl. 2002).  The claimant has the burden of proving he is unable to earn

meaningful wages.  Factors that may be considered in determining whether a claimant is unable to

earn any meaningful wages include medical evidence, age, education, experience and other

circumstances reasonably related to the claimant’s earning power. Rutherford v. Mid-Delta

Community Services, Inc. 102 Ark. App. 317, 285 S.W.3d 248 (2008).  Absence a finding of

permanent total disability, a claimant with a compensable scheduled injury is limited to the

benefits listed at Ark. Code Ann. §11-9-521 (Repl. 2002).

In the present claim, the evidence preponderated that the claimant sustained a

compensable left leg injury in the July 22, 2010, work-related accident.  The claimant is a high

school graduate, with some post secondary education.  With a date of birth of May 5, 1960, at the

time of the hearing the claimant was fifty-one (51) years of age.  The claimant’s residual

anatomical impairment is 25% to the left lower extremity from the compensable injury.  The

claimant’s light work classification generated from the functional capacity evaluation relates to

general mobility necessitated by the compensable affected extremity.  The claimant acknowledged

that he is capable of performing job which allows him to alternated between standing and sitting. 

Further, the evidence reflects that the claimant’s receipt of Social Security Disability benefits has

lessen his motivation to return to the workforce.  The claimant has failed to sustain his burden of

proof by a preponderance of the evidence that he has been rendered permanently totally disabled

from engaging in gainful employment as a result of the July 22, 2010, compensable left lower
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extremity compensable injury.  Since the claimant suffered a scheduled injury, and has not been

rendered permanently totally disabled as a result of the July 22, 2010, compensable injury, he is

not entitled to wage loss disability benefits.  The claim for permanent total disability benefits is

respectfully denied.  The claimant’s claim for wage loss disability benefits is respectfully denied.

IT IS SO ORDERED.

          _____________________________________________
          ANDREW L. BLOOD
          ADMINISTRATIVE LAW JUDGE 

     
     


