
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F507938

RHONDA MOORE CLAIMANT

ARKANSAS HIGHWAY DEPARTMENT                      NO. 1 RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION                  NO. 1 RESPONDENT
CARRIER

DEATH AND PERMANENT TOTAL DISABILITY TRUST FUND  NO. 2 RESPONDENT

OPINION FILED SEPTEMBER 19, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by WILLIAM WHARTON, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On June 21, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on February 15, 2012, and a pre-hearing order was filed

on February 16, 2012.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. That the respondents have controverted permanent and total

disability and should permanent and total disability be awarded in

this matter, the claimant’s attorney shall be entitled to an

attorney’s fee on all permanent and total disability benefits

including those already paid by the respondents.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is permanently and totally disabled.

2. Attorney’s fees.   

Claimant’s contentions are:

“a. The Claimant contends that she continues
to be permanently and totally disabled and
that therefore payment of her benefits should
be reinstated as of March 31, 2010.

b. The Claimant contends that if the
Respondents deny that the Claimant was in fact
permanently and totally disabled during the
period of May 26, 2007 through March 30, 2010,
they have controverted those benefits and
should be ordered to pay an attorney’s fee in
regard to those benefits.

c. The Claimant contends that if she was
permanently and totally disabled during the
period of May 26k 2007 through March 30, 2010
the Respondents must show an improvement in
her condition in order to be entitled to
terminate payment of her permanent and total
disability benefits.

d. The Claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”

Respondents No. 1's contentions are:

“The Claimant is not Permanently and Totally
Disabled as demonstrated by evidence received
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after the date of her P&T declaration showing
that she was working and capable of earning
wages.”

Respondent No. 2's contentions are:

“If the claimant is found to be entitled to a
reinstatement of permanent total disability
benefits, the Trust fund stands ready to
commence weekly benefits in compliance with
A.C.A. §11-9-502.  Therefore the Trust Fund
has not controverted the claimant’s
entitlement to benefits.”

The claimant, in this matter, is a forty-four-year-old female

who suffered an admittedly compensable injury on July 13, 2005, to

her lower back.  The claimant underwent surgical intervention on

March 1, 2006, at Sparks Regional Medical Center due to her

compensable low back injury.  At that time, Dr. Arthur Johnson

performed a “left L4-5 transforaminal lumbar interbody fusion” and

a “bone marrow aspirate taken from the right iliac crest using the

Janshidi needle.”

In April or May of 2007 the claimant underwent a functional

capacity evaluation at River Valley Rehabilitative Services in the

River Valley Rehabilitative Services Department.  That evaluation

was performed by James Honey, P.T.  The report generated from that

functional capacity evaluation is found at Claimant’s Exhibit No.

2, Pages 2 through 16.

On May 27, 2007, the claimant was seen by Dr. Arthur Johnson

at the River Valley Musculoskeletal Center.  Following is a

progress note from that visit:

“This patient is seen in follow-up today.  The
patient has gone for a Functional Capacity
Evaluation and has status post transforaminal
lumbar interbody fusion at L4  – 5.  She still
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continues to have problems with pain in her
left lower extremity.  She had a negative
discogram.  She has some chronic denervation
changes on her electromyography/nerve
conduction velocity studies with no acute
changes and no evidence of radiculopathy.  The
functional capacity evaluation indicates that
she is very limited in her ability to perform
any types of activities.  Usually sitting,
standing, and walking she can tolerate these
for approximately ten to thirty minutes at a
time and she can at a maximum lift ten pounds.

The Functional Capacity Evaluation indicates
severe impairment in terms of work
capabilities and therefore it is not
recommended that she return to work.  She is
given a prescription for Darvocet-N 100 p.r.n.
for pain and she is discharged from the
neurosurgery clinic.”

On June 19, 2007, Dr. Johnson authored a letter to Doris

Taylor with the Arkansas Insurance Department Employee Claims

Division.  Following is the body of that letter:

“The above captioned patient has been under my
care.  The patient has now reached her maximum
medical improvement.  She underwent a left L4-
5 transforaminal lumbar interbody fusion 1
March ‘06.  She has residual pain.  She is
given a permanent impairment disability rating
according the AMA guidelines of twelve percent
(12%) to the body as a whole.  This is within
a reasonable degree of medical certainty.”

The respondent, in this matter, engaged the services of

Heather N. Taylor, MCR,CR, who is a vocational rehabilitation

consultant.  On July 2, 2007, Ms. Taylor authored a letter to Mr.

James Honey, P.T., who had performed the functional capacity

evaluation on the claimant in April or May of 2007.  In that

letter, Ms. Taylor asked Mr. Honey to clarify some of the language

found in his functional capacity evaluation report.  Following is

a portion of Ms. Taylor’s letter to Mr. Honey:
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“I am a vocational rehabilitation counselor
with Systemedic Corporation.  I have been
asked by PECD to provide vocational
rehabilitation services. 

I am in receipt of your 5/4/07 FCE report and
I would like to ask for some clarification on
an issue.  You state on page nine of your
report that “presently her demonstrated
physical demand tolerance is more consistent
with Sedentary to Light Duty work demands at
best.”

My question is, based on FCE report, is Ms.
Moore capable of working in the Sedentary or
Light categories of physical work demands (as
defined by the DOL) or can she work in both
categories?”

On July 5, 2007, Mr. James Honey authored a letter to Ms.

Heather Taylor in order to clarify his functional capacity

evaluation report.  Following is the body of that letter:

“Regarding the FCE on Ms. Rhonda Moore, dated
May 05, 2007 and your letter dated July 02,
2007.

First I would like to apologize for the
confusion and also the mistake on my part for
not proofreading any better, particularly page
9. Regarding the “return to work
recommendations” paragraph on page 9, as you
know, “secondary” is a typographical error and
should be “sedentary” and essentially “light
duty” should be eliminated.

I AM NOT a Vocational Rehabilitation
Consultant and I certainly appreciate your
expertise in this matter and essentially the
return to work recommendations statement is a
generalization based on the displayed
functional tolerances at the time of the
evaluation and also based on functional weight
load maximum lifting capabilities.

IF, the specific physical work demand category
is to be chosen for actual return to work or
job re-training purposes, then the Sedentary
category is to be selected.  IF, the actual
definition of Sedentary work is to be
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considered including sitting for 6 hours/8
hours per day, then essentially she DOES NOT
exhibit return to work capabilities based on
other considerations in the FCE report,
including, “reported required reliance on pain
medication, generally required every 4-6
hours, every day” and also, “demonstrated
lower level functional tolerances to prolonged
sitting, standing, walking, and functional
weight load lifting” and also, “maximum
predicated work demand tolerances.”

Thank you for your attention, your understand,
and assistance regarding Ms. Rhonda Moore’s
vocational rehabilitation needs and again I
apologize for this confusion.“

On July 11, 2007, Ms. Heather Taylor issued an initial

vocational rehabilitation evaluation regarding the claimant.

Following is a portion of the report summary from that initial

vocational rehabilitation evaluation:

“Based on my initial evaluation of Ms. Moore,
it does not appear that she has any
significant transferrable skills that would
transfer into a sedentary category of physical
work demands.  Therefore, Ms. Moore would more
than likely need some short-term retraining in
order to be able to return to the work force
in a sedentary work capacity.”

In the recommendations portion of that evaluation, Ms. Taylor

recommended pain management evaluation for the claimant.  She also

recommended that the claimant obtain her GED and that she complete

some type of short term retraining so that she could gain some

sedentary work skills.

On July 13, 2007, a Ms. Doris Taylor who is a claims

determination manager for the Public Employee Claims Division

authored a letter to the claimant’s attorney, Mr. David Harp.

Following is a portion of that letter:
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“We are the workers’ compensation carrier for
the Arkansas State Highway and Transportation
Department.  This is a follow-up to our
telephone conversation this morning.

As we discussed, enclosed is a copy of the
July 11, 2007, Initial Vocational
Rehabilitation Evaluation from Heather Taylor
with Systemedic Corporation.  Based on this
report and the opinion of Dr. Arthur Johnson,
we are accepting Ms. Moore as permanently and
totally disabled as of May 25, 2007.”

The respondent, in this matter, accepted the claimant as

permanently and totally disabled as of May 25, 2007; however, the

respondents now contend that the claimant is not permanent and

totally disabled and that it is evidenced through depositions and

a video tape of the claimant after the respondents had accepted the

claimant as permanently and totally disabled.  The respondents

introduced seven depositions into evidence in this matter.  Those

depositions are found in a bound white binder and the binder is

marked Respondents’ Exhibit No. 1.  In that binder are seven

depositions.  First the deposition of Rhonda Moore marked

Respondents’ Exhibit No. 1A.  That deposition was taken on October

5, 2010.  Respondents’ Exhibit No. 1B is the deposition of Timothy

J. Moore which was taken on October 5, 2010.  Respondents’ Exhibit

No. 1C is the deposition of Anthony Pitman.  That deposition was

also taken on October 5, 2010.  Respondents’ Exhibit No. 1D is the

deposition of Carol McClain and was taken on October 5, 2010.

Respondents’ Exhibit No. 1E is the deposition of Tiffany Bates.

That deposition was taken on October 5, 2010.  Respondents’ Exhibit

No. 1F is the deposition of Rebecca Lokkan.  That deposition was

taken October 25, 2010, and finally Respondents’ Exhibit No. 1G is
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the deposition of Kathrine Dobson.  That deposition was taken on

August 3, 2010.

It is the respondents’ position that the claimant was, after

the time she was declared permanently and totally disabled,

employed by the Phoenix Drive In in Fort Smith, Arkansas.  The

Phoenix Drive In was owned by a Mr. Timothy J. Moore who, at the

time of the hearing, was the ex-husband of the claimant.  It was

the testimony of Mr. Moore that he and the claimant remained

together even after their divorce; however, they had split up three

or four months before his October 5, 2010, deposition.  I also note

that at the time of that deposition, the claimant, Ms. Rhonda Moore

had remarried and now goes by the name of Rhonda Butler.  Following

is a portion of Mr. Moore’s deposition testimony regarding the

claimant and her activities at the Phoenix Drive In:

“Q. During the period of time after you
acquired the drive-in, did she engage in any
activities there that would be considered
work?

A. No.

Q. Such as, did she go to the grocery store
for you?

A. Yes.

Q. Did she train any of your employees?

A. Not to my knowledge.”

In the deposition testimony Mr. Moore testified that the claimant

did go with him to Sams and purchase groceries for the restaurant;

however, he also testified that the claimant was never on any work
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schedule and never received any pay for activities at the Phoenix

Drive In.

In the deposition of Anthony Pitman who, at the time of the

October 5, 2010, deposition, was still employed as a night cook

with the Phoenix Drive In.  Following is a portion of Mr. Pitman’s

testimony on direct examination at the deposition from the

respondents’ attorney:

“Q. Okay.  Did you see her engaging in any
kind of activities like bringing groceries in
from a truck or handling money, working the
computer, wiping down counters, cleaning up
the kitchen, anything like that at all in any
way?

A. The only thing I seen her do was drive
another employee, Renee, to Sams to get the
food item that we needed for the week.

Q. Okay.  Did you see her upon her return with
Renee?

A. Yes.

Q. Did she carry the food items into the
storage room of the restaurant?

A. No.  Me, Renee and other employees would go
out to the car.”

Carol McClain’s deposition was taken on October 5, 2010.  At

the time of that deposition, Ms. McClain had been laid off from

her employment which was with MP Warehouses through First Staff.

In her deposition, Ms. McClain testified that she had only been

employed at the Phoenix Drive In for a period of about one week

after the claimant’s ex-husband, Timothy J. Moore, took over the

Phoenix Drive In.  She testified that she left employment with the

Phoenix Drive In because she did not “like the way the management
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was and I was insulted.”  It is clear from the deposition testimony

of Ms. McClain that she only worked at the Phoenix Drive In for a

very short period of time and that she had some disagreement with

the Phoenix Drive In.  Inasmuch, I give her testimony very little

weight.  Ms. McClain did testify in her deposition that she saw the

claimant carrying in bread orders to the drive in and perform some

cleaning duties.

Tiffany Bates was also deposed on October 25, 2010.  Ms. Bates

was a former employee of the Phoenix Drive In but was fired in

November 2009 for not following company procedures.  During recross

examination of Ms. Bates, it was made clear that Ms. Carol McClain

and Ms. Tiffany Bates had a personal relationship and both were

employees of the Phoenix Drive In.  Ms. Carol McClain was, at the

time of the deposition, dating Ms. Tiffany Bates’ father.  Ms.

Bates testified about duties performed by the claimant as follows:

“Q. Okay.  Give me a laundry list of the
things she did.

A. Fry products, make burgers, dress them, bag
them, took orders.  When to buy our supplies
from like Sams, stuff like that.

Q. Did you see her clean?

A. Yeah.”

I also give Ms. Bates’ testimony very little weight as it appears

that she was a disgruntled employee from the Phoenix Drive In and

her testimony appears to be inconsistent with the other employees’

deposition testimony as to the claimant’s activities at the Phoenix

Drive In.
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Rebecca Lokkan was also deposed on October 5, 2010.  At the

time of the deposition, Ms. Lokkan was no longer employed with the

Phoenix Drive In as she was terminated in June 2010 for being late

for work.  Ms. Lokkan testified that she did see the claimant on a

computer at the Phoenix Drive In and that the claimant had gone to

Sams and returned with a truck full of “stuff” and the guys “helped

her get it out.”  Following is a portion of her testimony:

“Q. Did you see her doing any work for the
benefit of the drive-in while you were there?

A. No.

Q. Okay.  Was she there every day?

A. No, not every day.

Q. And you didn’t see her wiping off the
counter or preparing food or cutting tomatoes
or making hamburger patties or anything like
that?

A. Not if its – I didn’t see her make it - for
herself I did, but not for the drive-in I did
not.

Q. You didn’t see her doing any work for the
customer of the drive-in?

A. No.”

Ms. Katharine Dobson was deposed on August 3, 2010.  At that

time, she was currently an employee of the Phoenix Drive In and

worked as a cook.  Ms. Dobson testified that the claimant provided

her some training and that the claimant “bagged stuff.”  Ms. Dobson

also testified that she did witness the claimant bringing “stuff”

from the bread store to the Phoenix Drive In.  On cross

examination, Ms. Dobson stated that her shifts were about three



12

hours per day and that the claimant was not there for the entirety

of her shifts.  She further testified:

“Q. How long would she normally be there?

A. Two hours tops, usually not more than about
one.”

The claimant has an eleventh grade education and has not ever

obtained a GED.  Her work history with the respondent was that of

a service attendant which took on basic mechanic duties including

changing oil cleaning cars and changing tires.  The claimant’s work

history includes that of a convenience store manager, a machine

operator, a waitress, and house keeper.

After review of the medical evidence submitted in this matter,

the depositions of the claimant’s ex-husband and former and current

employees at the Phoenix Drive In, I find that the claimant is

permanently and totally disabled in that the claimant has an

inability, because of her compensable injury, to earn any

meaningful wages in the same or other employment.  The respondents,

in this matter, did submit a video that was on a CD which is marked

Respondents’ Exhibit No. 2, I find no evidence on that evidence

that the claimant is not permanently and totally disabled.  It is

clear from the FCE performed by Mr. Honey and by the medical

records of Dr. Johnson that the claimant is unable to earn a

meaningful wage.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of
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fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on February 15, 2012, and contained in

a pre-hearing order filed February 16, 2012, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she is permanently and totally disabled.

3. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee in this matter.

That attorney’s fee shall be governed by stipulation number three

of the pre-hearing order.

ORDER

That Respondents No. 1 and Respondent No. 2 shall pay the

claimant permanent and total disability benefits as set out in the

Arkansas Workers’ Compensation Act.

Respondents No. 1 shall pay the claimant’s attorney a fee as

set out in stipulation number three of the pre-hearing order in

this matter.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


