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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On October 10, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties regarding the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Terry W. Menz, the claimant, coupled with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Terry W. Menz, the claimant, with a date of birth of January 18, 1972, completed the 8th

grade and later obtain his GED.  On or about March 20, 2007, the claimant commenced working



2

for respondent through a temporary employment agency, and on June 30, 2007, became an

employee of respondent.  

The claimant’s testimony reflects that his work history has consisted of heavy manual

labor employment.  The claimant worked for several years around grain bins.  Once he begin

experiencing seizure problems, the claimant received Social Security disability benefits beginning

1998/1999.  The claimant commenced his employment with respondent in March 2007.  The

claimant continued taking medications for his seizure disorder and receiving treatment for same

under the care of a Memphis physician.  The claimant continued to receive Social Security

disability benefits throughout his employment with respondent.  

On September 4, 2007, the claimant sustained an injury to his right shoulder while within

the course and scope of his employment with respondent.  The claimant, who  is right-hand

dominate, testified that he lifted up to eighty (80) pounds in the discharge of his employment

duties with respondent.  Claimant provided a description of his job duties in his employment with

respondent:

     Well, I was doing where you had to run along with trash truck
throwing in trash bags all day long, and then, I was also doing a
dumpster route where you push on dumpsters, and that’s how I got
hurt pushing on them. (T. 32).

  
The claimant treated with Dr. Ron Schechter, a Paragould orthopedic surgeon, in

connection with the right shoulder injury.  The claimant later obtained a change of physician to

Dr. Spencer Guinn.  The claimant acknowledged that he treated with Dr. Guinn from September

20, 2010 through June 24, 2011.  The claimant underwent a second surgical procedure on his

right shoulder under the care of Dr. Guinn on October 21, 2010.
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The claimant acknowledged that on July 7, 2011, he was seen by Dr. Terence Braden, and

was assessed with respect to his permanent physical impairment attributable to the right shoulder

injury.  The claimant confirmed that he received indemnity benefits following the impairment

rating.  

The testimony of the claimant reflects that in his current physical state he does not feel

that he could go back to the job that he was doing prior to the September 4, 2007, work-related

accident.  The claimant acknowledged that the September 4, 2007, accidental injury was confined

to his right shoulder.  

As noted above, the claimant returned to work while continuing to receive Social Security

Disability benefits for his seizure disorder through a ticket to work plan.  The claimant’s

employment with respondent, including his period of work through a temporary agency, was of

approximately one year’s duration.  The claimant offered that his rate of pay in the employment of

respondent was $10.20, per hour for a “little over forty hours a week”. (T. 14).   The claimant

maintains that two or three months before his September 4, 2007, he had received a pay raise. 

The claimant testified that his hourly rate of pay was less during his employment through the

temporary employment agency.

The claimant testified regarding the difficulties he has experienced with his right shoulder

since the healing from the October 21, 2010, surgery:

     Lifting things, moving things.  I can’t do a lot of things no more
that I used to.   I have - - 

     Just the movement.  My bone hurts real bad.  It aches all the
time.  My hand still swells up.  I just have a lot problems moving it
forward, backward, up, down, and everything. (T. 15).
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The testimony of the claimant reflects that since the December 4, 2009, workers’ compensation

hearing he has returned to being on Social Security Disability, receiving $854.00 in monthly

benefits. 

The claimant testified that he would love to return to work.  Claimant maintains that he is

unable to perform manual labor in the same way that he could before his September 4, 2007,

accident, and notes that the strength in his right arm has been dramatically affected.  The claimant

testified that prior to his 2007 injury, he enjoyed the hobbies of playing basketball, football,

baseball and sports in general.  The claimant maintains that since his injury he has not been able to

participate in any of the afore hobbies.  Claimant described the effect of his injury on his

relationship with his two (2) children, ages three and four years old:

     Yes.  I get mad because I can’t pick them up, carry them
around, and stuff like that no more. (T. 16).

The claimant’s testimony reflects, regarding his efforts to return to work or to determine if

he could return to work:

     I went to try to apply for a job at a concrete place, and they
more or less told me, no, because I had this, you know, surgery
done before.  And they asked me about lifting and stuff, and I told
them, basically, I wasn’t going to lie to them, that I’d probably have
problems doing it. (T. 17).

The claimant explained that he had problems doing anything overhead with his right arm, noting

that he cannot raise it completely straight up and that “it hurts real bad”.   The claimant also

offered that he has a hard time sleeping due to residuals from the right shoulder injury. The

claimant noted that if he could find a job that did not entail much manual labor he could

“probably” perform it, although he does not feel that his level of education would allow him to get
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that type of job.  The claimant testified that in his efforts to find a job he has looked in the

newspaper and gone to the unemployment office.  The claimant added, regarding the afore:

     I’ve done it several times, but everything I’ve found, it’s
basically the same thing; a lot of lifting and a lot of heavy weight.
(T. 18).

The claimant testified that his symptoms did not improve following the October 2010,

right shoulder surgery that Dr. Guinn performed.  In describing his symptoms before and after the

afore surgery, the claimant testified:

     Well, it’s still basically the same.  The only thing that got better
was it was real swelled up, and he said it was from scar tissue built
up extremely bad from where Schechter done the surgery, and
cleaned that out.  But I mean, as far as pain-wise and all that, it
hasn’t got no better. (T. 18-19).

The testimony of the claimant reflects that since the surgery the swelling in his arm has decreased. 

The claimant testified that the pain in his shoulder is constant, and increased with

activity/movement involving the right arm.  The claimant’s testimony reflects, regarding the

symptoms in his right hand attributable to the compensable injury:

     It feels like the pain from my shoulder, it’s going like down my
bone into my hand, and it makes my last two fingers [ring finger
and little finger] swell up real bad, and they tingle real bad. (T. 19).

  The claimant confirmed that he received indemnity payments in connection with the 

impairment rating through September 2010.  The testimony of the claimant reflects that following

a break, he then received another couple of checks in October 2010.  The claimant maintains that

for the period between the first week in September 2010, and mid-October 2010, he did not

receive any indemnity checks.  The claimant testified that he did not receive any checks after

October 17, 2010.  The claimant did received a check in the amount of $630.00, on the date of
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the hearing.  The claimant acknowledged his understanding that the check was for temporary total

disability benefits to which he was entitled.   

The claimant testified that he has seen Dr. Hollis in Paragould since being seen by Dr.

Braden on July 7, 2011.  The claimant testified regarding the symptoms he experienced which

prompted the visit to Dr. Hollis:

     The pain, the movement.  He still has me on pain medicine,
because I still have a lot pain problems. (T. 21).

The claimant acknowledged that he was released from the care of Dr. Guinn at the time of his last

visit with same.  Further, the claimant confirmed his understanding that if seen by a physician

other than an authorized one, he may not have the ability to get the money back that he paid for

such a visit.  The claimant explained that the bill for his treatment with Dr. Hollis is being paid by

medicare or out-of-pocket.    The claimant testified regarding the frequency of his medical

treatment by Dr. Hollis:

     Well, usually about once every two months.  It just depends on
the prescription.  He gives me, you know, a refill or whatever, and
then, I go back afterwards and get a refill. (T. 21).

The testimony of the claimant reflects that Dr. Hollis prescribes hydrocodone, which he takes

three to four times a day for the pain in his right shoulder.  

During cross examination, the claimant testified that while he had taken medication, it did

not affect his ability to remember or to answer questions.  The testimony of the claimant reflects

that he quit going to school in 1986/88, and that he obtained his GED in 1992.   The claimant

explained his motivation in obtaining his GED:

     Because nowadays everybody - - well, back then, too, you got
to have a GED to even get any job.(T. 23).
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The claimant took classes at Black River Vo-Tech and Cotton Boll Vocational Institute in

preparation for the GED test.  The claimant acknowledged that he has not explored going back to

a school or getting some type of certification.  The testimony of the claimant reflects that he had a

hard time getting his GED, and as such has not considered additional schooling.  The claimant

was not offered additional training or vocational rehabilitation by respondent.  In response to an

inquiry of what he might want to do to in order to obtain employment within his physical

capabilities, the claimant testified:

     If I was smart enough to do back to school, I’d go back to
school, but I don’t believe I am. (T. 25-26).

The claimant testified regarding other residuals of his injury which affects his physical capabilities

of performing jobs:

     Well, my problem on that on the hand part is because I still have
problems with my right hand because of my shoulder.  It keeps
swelling up and I can’t use it a lot. (T. 27).

The claimant’s testimony reflects that he takes Xanax to control his neurological disorder. 

The claimant explained that he does not suffer from a seizure disorder, but rather a form of

nervous disorder.  As far as the last time he experienced an episode, the claimant testified that he

“shake every day”.  The testimony of the claimant reflects that the disorder does not prevent him

from driving.  The claimant testified that he also has an enlarged heart, however it does not

interfere with his ability to work.  The claimant denies that he presently has high blood pressure.  

The claimant testified that Dr. Hollis is his family physician.  The claimant acknowledged

that he did not consult Dr. Guinn regarding the identity of a physician to provide his prescription

drugs.  The claimant has submitted  his bills for prescription drugs to the respondent’s third party
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administrator.  The claimant testified, regarding the afore:

     Back after my third surgery when Dr. Schechter released me, I
was still going to Dr. Hollis then.  I went to him to get pain
medicine, and I was turned down for it because it wasn’t through
Workers’ Comp. (T. 30). 

The claimant has not made an effort to arranged for his prescription drug medications

managed/provided by Dr. Guinn’s office.  The claimant testified that since his release by Dr.

Guinn he has purchased prescription medications, however he did not submit the bills for same to

the Workers’ Compensation provider, explaining:

     No, sir, because I was turned down the first time. (T. 30).

The claimant has not submitted bills from Dr. Hollis’ visits since his release by Dr. Guinn to

respondent’s workers’ compensation provider.

The testimony of the claimant reflects that when he applied for the concrete job position

he had been released by Dr. Guinn.  Claimant acknowledged that he has not submitted any other

job applications, explaining:

     No.  I’ve went to the unemployment office to look, but they
didn’t have nothing for my education or nothing. (T. 31).

The testimony of the claimant reflects that since being released by his doctors in connection with

the compensable injury the respondent has not offered him any position to go back to work.  

Claimant acknowledged that he has not contacted the respondent with respect to returning to

work. 

The claimant testified that he is not aware of any available employment positions with

respondent.  As far as his efforts to return to work for respondent following his compensable

injury, the claimant’s testimony reflects:
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     Well they - - no.  No.  They tried to get me to pick up limbs,
weed eat, and all that, and there wasn’t no way I could do it,
because I just had surgery. (T. 34).

The claimant testified that he did return to the employment of respondent following his first

surgery growing out of the September 4, 2007, compensable right shoulder injury.  In describing

the work he performed during the afore period, the claimant testified:

     Sat and watched people play basketball at the gym, sat at the
courthouse. (T. 34-35).

Regarding the opportunity he was provided by respondent to work a trash route that involved

collections, the claimant testified:

     Well, at the time I had my shoulder hurt - - the surgery, I was
actually on the dumpster route.  And when I went there - - Dr.
Schechter released me; they were going to take me off that and put
me back to throwing trash bags all day long, and I could not do it. I
told them that. (T. 35).

The medical in the record reflects that the claimant was seen by Dr. Guinn on September

20, 2010, regarding his right shoulder complaint.  The office note of the afore visit reflects, in

pertinent part:

History of Present Illness:
   Mr. Menz is here for follow-up of his shoulder.  Unfortunately
Workman’s Comp never approved the MR arthrogram and there
has been no change in the last 7 weeks.

 *           *            *

PLAN: I had a discussion with him about this.  I am once again
going to request an MR arthrogram of his right shoulder.  If he gets
approved I will see him back afterwards to cover the results.  Until
then one hand work. (CX #1, p. 1-2).

The claimant was again seen in follow-up by Dr. Guinn on September 29, 2010.  The office note
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of the afore visit reflects, in pertinent part:

PLAN: I had a lengthy discussion with him about his condition and
treatments.  He continues to have the symptomatic popping and
grinding.  He obviously has quite a bit of scarring still.  I am
concerned about his biceps anchor too.  We discussed non-
operative and operative treatments.  He has had a lengthy period
with this with no improvement and after discussing his options he
would rather go ahead and proceed with surgery.  I am going to
forward over to Workman’s Comp for a right shoulder arthroscopy
with subacromial decompression and debridement of the scar tissue. 
I will perform a revision subacromial decompression and I am also
going to evaluate his biceps tendon in particular.  If he has a slap
tear, then I would perform the tenodesis.  The procedure was
covered in detail with significant risks and complications.  Informed
consent and remainder of his surgical paperwork were completed
and we will forward this over to Workman’s Comp. (CX #1, p. 4).

On October 21, 2010, the claimant underwent a right shoulder arthroscopy with

subacromial decompression and revision and debridement of acromioclavicular, under the care of

Dr. Guinn. (CX #1, p. 5-7).  The claimant was seen in follow-up by Dr. Guinn on November 3,

2010, at which time he was provided a prescription for Hydrocodone for use with physical

therapy. (CX #1, p. 8-9).

At the time of the claimant’s follow-up visit of December 15, 2010, Dr. Guinn recorded,

regarding the claimant’s progress:

History of Present Illness:
   Mr. Menz is here for follow-up of his shoulder.  Unfortunately
Workman’s Comp didn’t approve his therapy until the last week or
so and his first session was set up for today, so there really hasn’t
been much progress since I saw him last. 

*          *          *

PHYSICAL EXAM: He still lacks range of motion and
strengthening.
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PLAN: I had a discussion with him that we are obviously behind at
this point.  We need to get him stretched out.  He is starting to get
some numbness into his arm from a tight pec minor and I am
concerned about our delay.  I am going to give him a Hydrocodone
prescription to use with therapy.  I will see him back in 6 weeks
with a therapy report. (CX #1, p. 10-11).

The medical in the record reflects that the claimant was next seen by Dr. Guinn on January 26,

2011.  The office note regarding the afore visit reflects, in pertinent part:

PHYSICAL EXAM: He looks much better though.  He still lacks
internal rotation.  His strength is up to 4+ out of 5.  We were
unable to get a therapy report.

PLAN: Discussed once again the need for aggressive stretching. 
His strength is progressing nicely.  Unfortunately he thinks he is
about to have his tonsils removed and this will obviously be a set
back.  I would like to see him back after another 4 weeks of therapy
even if there has been a delay after his surgery. (CX. #1, p. 13).

The February 23, 2011, office note of the claimant’s follow-up visit to Dr. Guinn reflects, in

pertinent part:

History of Present Illness:
   Mr. Menz is here for follow-up of his shoulder.  He had his
tonsillectomy and he has had very slow progress. Obviously he
hasn’t felt like doing much as far as his therapy goes.  He went over
to therapy yesterday to just have his motion checked, but he states
he was not feeling well at all because of his tonsils and his report
doesn’t look great.  He states he is finally starting to feel better.  He
thinks that for the next week or two he is going to be somewhat
limited just because of his neck, so I would like to wait and see him
back in 6 weeks this time and hopefully for that last 4 weeks or so if
he is feeling better we will get a good representative effort on how
he is doing.  
(CX #1, p. 14). 

When seen in a follow-up visit on April 6, 2011, Dr. Guinn reported that the claimant was back in

therapy and finally making some progress. The office note regarding the afore visit reflects, in
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pertinent part:

PHYSICAL EXAM: His therapy report is in the chart.  He is finally
getting close to his former peak and he is up to about 160  of
flexion and 4 or 5 out of 10 on strength.  He continues to have
about a 4 out of 10 pain level. 

PLAN: I had a discussion with Mr. Menz.  I am pleased that he is
making some improvements again on his therapy.  I am going to
have him continue, particularly working on his active range of
motion and strengthening.  He states really his primary pain
complaint is at night.  I gave him a Tramadol prescription and he is
going to continue with his therapy.  I will see him back in about 6
weeks. (CX #1, p. 16-17).

The May 18, 2011, office note of the claimant’s visit to Dr. Guinn reflects that overall the

claimant did not feel that there had been any improvement involving the right shoulder; that he

had some worsening; and that he had noticed some swelling in his hand.   The office note

concludes:

PLAN: his therapy report is in the chart.  I have looked at his recent
progress notes and looked back at his previous numbers and he has
definitely plateaued.  If anything he is regressing slightly.  We had a
lengthy discussion about his overall condition.  It appears that he
has plateaued.  He is at MMI now.  He is going to hold off on his
exercises right now and see if a period of rest might give him a bit
of relief. (CX#1,p. 19).

Pursuant to a June 24, 2011, recommendation of Dr. Guinn regarding an independent

medical evaluation for an impairment rating, the claimant was seen by Dr. Terence P. Braden III,

on July 7, 2011.  The July 7, 2011, impairment evaluation report of the claimant reflects, in

pertinent part:

History:
History is taken from Mr. Menz and his record.
Mr. Terry Menz is a 39 year old right-handed male who reports that
on or about 09/04/2007, while employed in the City of Paragould ,
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he was pushing on a dumpster trying to get it to move when he felt
a pop in his right shoulder with immediate burning.

He presented to his primary care physician who he reports gave him
injection and oral medications.  He was then sent to see Dr. Ronald
Schechter from Orthopedics in Paragould, AR who then gave him
an injection in the shoulder again as well as medication adjustments. 
He had no relief from the shoulder discomfort and he underwent
surgical intervention by Dr. Ronald Schechter in November of
2007.  He is not exactly sure what Dr. Schechter did inside of his
shoulder.  He then went through extensive outpatient physical
therapy but continues to have discomfort in his right shoulder.

He continued to follow with his primary care physician and his right
shoulder continued to give him discomfort.

He was subsequently sent to see Dr. Spencer Guinn from
Orthopedic and saw him initially on 08/05/2009.

Dr. Guinn at that time felt that his right shoulder pain could be
related to rotator cuff inflammation versus a tear.  Popping that Mr.
Menz was complaining of his shoulder could represent a SLAP
tear.  He recommended an MRI arthrogram.  MRI arthrogram was
completed and Dr. Guinn recommended a right shoulder
arthroscopy with subacromial decompression and debridement of
scar tissue and revision of the subacromial decompression.

On October 21, 2010 he underwent a right shoulder arthrocopy
with subacromial decompression, revision and debridement of the
acromioclavicular joint.  He continued to follow with Dr. Guinn and
was enrolled in outpatient physical therapy.

He followed with Dr. Guinn and was placed at maximum medical
improvement on May 18, 2011 and is now seen today for an
Impairment Evaluation.

He reports difficulty with pain in the shoulder, sleeping at night
with pain in the shoulder itself, and intermittent tingling into the
arm.  He says he has intermittent tingling into the small and ring
finger as well as into the right thumb on the right hand.  He says he
has intermittent swelling of his hand.  He says he still has popping in
his shoulder.  He says he can do the things that he wants to do but
still has discomfort and pain.
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He has not returned back to work and reports to me that he has
been on Social Security Disability in the distant past and is back on
Social Security Disability again. (CX #1,p. 21-22).

Dr. Braden concluded, based on the AMA Guide to Evaluation of Permanent Impairment that the

claimant had sustained a 4% anatomical impairment to the whole person based on Table 3, page

20 of the guides as a result of the compensable right shoulder injury. 

The record reflects the presence of the payment history of checks paid in the presence

claim, commencing with the October 12, 2007, check to Family Practice Clinic, and concluding

with the November 2, 2011, issuance of checks to the claimant and claimant’s attorney.  The

afore record reflects the issuance an August 12, 2011, check to the claimant in the amount of

$1456.00, for the period June 30, 2011 through August 17, 2011, representing seven (7) weeks of

permanent partial indemnity benefits at $208.00, per week (JX #1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On September 4, 2007, the employment relationship existed between the parties 

when the claimant sustained a compensable to his right shoulder during which time he earned

wages sufficient to entitle him to weekly compensation benefits of $277.00/$208.00, for

temporary total/permanent partial disability.

3. The claimant was temporarily totally disabled and within his healing period as a 

result of the October 21, 2010, surgical procedures performed by Dr. Spencer H. Guinn for the
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period commencing October 21, 2010, and continuing May 18, 2011.

4. The claimant reached the end of his healing period and maximum medical

improvement 

following the October 21, 2010, surgery by Dr. Spencer H. Guinn, on May 18, 2011, with a

permanent physical impairment in the amount of 4% to the body as a whole.

5. When the claimant’s age, education, work experience and other matters reasonably

expected to affect his future earning capacity are considered, the evidence preponderates that the

claimant has sustained a loss of earning capacity or wage loss disability in the amount of 16% in

addition to his anatomical impairment.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the September 4, 2007, compensable right shoulder injury of the claimant.

7. The respondent controverted the claimant’s entitlement to temporary total 

disability subsequent to October 21, 2010, 4% whole person anatomical impairment, and wage

loss disability benefits.

CONCLUSIONS

The compensability of the claimant’s September 4, 2007, right shoulder injury was initially

accepted by respondent with the payment of appropriate workers’ compensation benefits.

Subsequently, the respondent disputed the claimant’s entitlement to additional medical and

temporary total disability benefits.  Following a contested hearing, the claimant was ultimately

awarded additional medical treatment.  The claimant underwent surgery following the award of

additional medical benefit.  The claimant seeks additional workers’ compensation benefits to

include the payment of attorney fees on temporary total disability benefits as well as
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corresponding payment of indemnity benefits for his anatomical impairment and wage loss

disability.  

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Controversion

As noted above, the claimant’s September 4, 2007, right shoulder injury was initially 

accepted as compensable by respondent with the payment of appropriate corresponding workers’

compensation benefits.  A dispute developed regarding the claimant’s entitlement to additional

temporary total disability benefits and additional medical treatment as recommended by the

claimant’s treating physician, Dr. Spencer H. Guinn.  Following a hearing before the Arkansas

Workers’ Compensation Commission, the claimant was awarded additional medical treatment as

recommended by Dr. Guinn in a September 1, 2010, Full Commission ruling.

On October 21, 2010, the claimant underwent surgery relative to his compensable right

shoulder injury under the care of Dr. Guinn.  The medical in the record reflects that the claimant

remained within his healing period following the October 21, 2010, surgery through May 18,

2011, when Dr. Guinn pronounced his at maximum medical improvement.  

The healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition. Ark. State Highway

& Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Temporary

total disability is that period within the healing period in which a claimant suffers a total incapacity

to earn wages. When the healing period has ended is a factual determination for the Commission.
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Owens Planting Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). While on June 24,

2011,  Dr. Guinn recommended a independent medical evaluation for an impairment rating, which

was had on July 7, 2011, the evidence nevertheless preponderates that the claimant reached the

end of his healing period on May 18, 2011.  

Accordingly, the claimant was temporarily totally disabled for the period commencing

October 21, 2010, and continuing through May 18, 2011.  The evidence discloses that the

respondent paid indemnity benefits to correspondent with the claimant’s $277.00, weekly

temporary total disability benefit rate from October 21, 2010 through June 28, 2011.  On July 7,

2011, the claimant was assessed with a 4% whole person impairment in connection with the

compensable right shoulder injury.  Respondent initiated the payment of indemnity benefits to the

claimant at the claimant’s $208.00, weekly permanent partial disability benefit rate with the

issuance of an August 12, 2011, check in the amount of $1,456.00, for the period June 30, 2011

through August 17, 2011.   

The respondent has declined to pay an attorney fee to the claimant’s attorney on the

indemnity benefits paid to the claimant subsequent to the October 21, 2010, surgery by Dr. Guinn. 

Ark. Code Ann. §11-9-715, Fees for legal services, provides, in pertinent part:

(a)(2)(B)(i)   In all other cases whenever the commission finds that
a claim has been controverted, in whole or in part, the commission
shall direct that fees for legal services be paid to the attorney for the
claimant as follows: One-half (½) by the employer or carrier in
addition to compensation awarded; and one-half (½) by the injured
employee or dependents of a deceased employee out of
compensation payable to them.

(ii)     The fees shall be allowed only on the amount of
compensation for indemnity benefits controverted and awarded.
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The respondent denied the claimant’s entitlement to additional workers’ compensation

benefits, to include the treatment recommended by Dr. Guinn.  As a consequence of the afore, the

claimant obtained legal representation and a hearing was conducted resulting the September 1,

2010, award of medical benefits.  Dr. Guinn performed surgery in connection with the claimant’s

compensable right shoulder injury on October 21, 2010.  The surgery resulted in a period of

temporary total disability and a 4% anatomical impairment.

As recited by the Arkansas Supreme Court in Aluminum Co. of America v. Henning, 260

Ark. 699, 543 S.W.2d 480 (1976), the fundamental purposes of making an employer liable for the

claimant’s attorney fees when a claim is controverted are to discourage delay in recognition of

liability, to deter arbitrary or capricious denial of claims, and to secure competent legal

representation for indigent claimants.  The question of whether a claim is controverted is one of

fact to be determined from the circumstances of the particular case. Revere Copper & Brass, Inc.

v. Talley, 7 Ark. App. 234, 647 S.W.2d 477 (1983).  The evidence preponderates that but for the

claimant’s pursuit of the treatment recommendation of Dr. Guinn, which respondent controverted,

the October 21, 2010, surgery and subsequent entitlement to temporary total disability and

anatomical impairment would not have been realized.  The claimant’s attorney is entitled to the

payment of attorney fees in accordance with Ark. Code Ann. §11-9-715, on the afore indemnity

benefits.

Wage Loss Disability

The claimant sustained a compensable injury to his right shoulder in the September 4,

2007, work-related injury.  The claimant completed the eighth grade and later obtained his GED

in 1992.  The claimant, who is right handed, has undergone significant surgery in connection with
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the compensable right shoulder injury.  At the time the claimant was last seen by his treating

physician, Dr. Guinn, on May 18, 2011, the office notes of the visit recited that the claimant had

regressed slightly.  

The claimant work’s history has consisted of manual labor.  The claimant has restrictions

in the amount of weight that he is able to lift with his right upper extremity, as well as limitation

on overhead activities involving the right upper extremity.  The claimant takes prescription pain

medication, Hydorcodone, to address his complains of pain in the right upper extremity.  The

claimant presently receives Social Security Disability benefits for a neurological condition not

related to the compensable right shoulder injury.  While the claimant proclaims an interest in

returning to work, his efforts at finding a job have been minimal.  The evidence preponderates that

when the claimant’s age, education, work experience, and other matters reasonably expected to

affect his future earing capacity are considered, he has incurred a loss of earning capacity or wage

loss disability in the amount of 16% in addition to his 4% whole person anatomical impairment. 

Respondent has controverted the claimant’s entitlement to wage loss disability benefits.

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability

benefits for the period commencing October 21, 2010, and continuing through May 18, 2011, at

the weekly compensation benefit rate of $277.00, as a result of the compensable injury of

September 4, 2007.  Said sum accrued shall be paid in lump without discount.  Respondent may

claim credit for sums heretofore paid toward the afore obligation.

The respondent is further ordered and directed to pay to the claimant permanent partial
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disability benefits as the weekly compensation benefit rate of $208.00, to correspond with the

claimant’s 4% whole person anatomical impairment and 16% wage loss disability growing out of

the September 4, 2007, compensable right shoulder injury.  Said sums accrued shall be paid in

lump without discount.  Respondent may claim credit for sums heretofore paid toward the afore

obligation.

The respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s September 4, 2007, compensable right shoulder injury, to include

medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_____________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE 

 

  

       
  


