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Claimant represented by LAURA J. MCKINNON, Attorney, Fayetteville,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

On May 22, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on January 24, 2012, and a pre hearing

order filed that same day.  A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without an objection made part of the record. Prior to hearing on

December 6, 2011, the parties agreed to the following stipulations:

1. On February 3, 2011, the relationship of

employee-employer-carrier existed between the

parties.

2. The appropriate weekly compensation benefits

are $575.00 for temporary total disability and

$431.00 for permanent partial disability.

3. The claim is controverted in its entirety.
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Prior to hearing on May 22, 2012, the parties agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable injury,

on February 3, 2011.

2. The claimant’s entitlement to medical services.

The claimant contends that he sustained a compensable injury

arising out of and in the course of employment with the respondent

on or about [2/3/11]. Claimant contends entitlement to workers’

compensation benefits as set forth in the issues response in the

prehearing memorandum and specifically reasonable, necessary, and

related medical expenses, temporary total disability benefits; ACA

11-9-505 benefits (reserved); unpaid future medical benefits that

later become controverted (reserved); permanent partial/total

disability benefits (reserved); and/or rehabilitation benefits

(reserved); and controverted attorney fees. All other benefits are

reserved under the Act.

The respondent contends the claimant was not injured due to

his employment. The claimant was on his break in the parking lot

eating lunch in his personal vehicle so that he could smoke. When

he got out of his truck he slipped and fell on ice. He was not

performing employment services at the time of the accident. He has

no objective medical findings. He was terminated for good cause

having nothing to do with the incident on 11-21-11. There was no

unreasonable refusal to return him to employment.

The stipulations agreed to by the parties, as modified at the

hearing on May 22, 2012, and in the pre hearing order are hereby
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accepted as fact.  From a review of the record as a whole to

include medical reports, documents and matters properly before the

Commission and having had the opportunity to hear testimony of the

claimant and observe his demeanor the following decision is

rendered.

FACTUAL BACKGROUND

The claimant is a 54-year-old male who had worked for the

respondent since 2005.  The claimant testified that he was working

on the center and face machine when he was injured(Record 5/22/12

p. 9).  He added that his typical hours were 2:45 to 10:45 and he

was working a 12-hour day on the day he was injured.  The claimant

stated that he did not eat lunch in the lunchroom, but ate with a

co-worker.  They ate in the co-worker’s truck.  He added that the

lunchroom was full and he wanted to call his wife.  He added that

he always ate lunch in his truck.  He added, he went to the truck

to “sit there and rest” until it was time to go back to work.  He

stated it was more “like a rest break”(Record 5/22/12 p. 11).  He

added that it was not icy when he went to the truck, but it was icy

when he got out of the truck(Record 5/22/12 p. 13).  The claimant

testified that when he exited the truck, both feet slipped out from

under him.  He added that he “hit flat on my back and I hit my head

on the ice and broke it”(Record 5/22/12 p. 13).  He continued that

his coordinator saw the incident and said “sit there a minute.”

The claimant was then helped back into the plant to his machine.

The claimant added that he was asked if he was all right.  He

stated that he told his coordinator, his back was a little sore and



G110699-McKinney -4-

he had a headache. The claimant then continued to work.  The

claimant stated that he did not have another break after lunch and

he worked about three and one-half more hours(Record 5/22/12 p.15).

The claimant testified that he was “hurting a little bit” the rest

of the day.  He stated that he told “Perry Goines the next day

after I fell that I fell out in the parking lot.”  He added that an

accident report was filled out and he saw the plant doctor.  The

claimant testified that he was given anti-inflammatories and was

sent back to work(Record 5/22/122 p. 15-16).  The plant physician’s

report for February 7, 2011, notes that the claimant was being

treated for a slip and fall with low back pain.  The doctor noted

that the claimant fell on February 2, 2011, while exiting his

truck(Claimant’s Exhibit No. 1. p. 2).  Despite his testimony to

the contrary, he was given bending, twisting and lifting

restrictions(Claimant’s Exhibit No. 1 p. 3).  These restrictions

were continued on a follow up visit on February 14, 2011(Claimant’s

Exhibit No. 1 p. 5).  On March 8, 2011, the plant doctor noted that

the claimant “continues to have neck, upper back and low back

pain.”  The doctor noted that he had made very little

improvement(Claimant’s Exhibit No. 1 p. 6).  The claimant was given

anti-inflammatories and pain medication from February through mid

March for his lower back and upper back.  He added that he also

injured his right elbow.  The claimant testified that he also saw

the plant doctor for an unrelated incident in June.  Additionally,

he stated that he saw Dr. McDonald and was referred for a x-ray and

MRI(Claimant’s Exhibit No. 1 p. 24).  Those tests determined that
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the claimant had herniated discs.  The claimant was asked if he had

fallen, at which point he explained to the doctor his fall in

February.  As a result of this visit, the claimant was referred to

physical therapy. The claimant saw Dr. McDonald in July 2011, and

those records note improved neck pain and tingling as well as

symptoms with his left shoulder and arm.   The records confirm that

the claimant continued to see Dr. McDonald from August through

October of 2011(Claimant’s Exhibit No. 1 p. 37-42).  The claimant

did not return to Dr. McDonald because he was terminated in

November of 2011 and had no insurance(Record 5/22/12 p. 19-20).

The claimant stated that he then saw a chiropractor in Sallisaw and

that was all the treatment he had received since his

termination(Claimant’s Exhibit No. 1 p. 43-56).  He stated that he

currently had symptoms with his back and neck.  He added that his

neck and back got stiff.  He stated that he sees the chiropractor

and “he pops my back.”(Record 5/22/12 p. 21).  He stated that he

has the most pain in his neck area and down his left arm.  He added

that he would like to be allowed to go see some more doctors.  

 DISCUSSION

The Commission has been asked to determine if the claimant

sustained a compensable injury on February 3, 2011.  The analysis

of these facts requires that the Commission first determine if the

claimant was performing employment services and then determine if

the claimant’s injury is compensable based on medical evidence and

objective medical findings.
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Was the claimant performing employment services at the time of

this injury?

In Walmart v. Sands, 80 Ark. App 51, 91 S.W.3d 93(2002) the

Arkansas Court of Appeals affirmed the Commission’s finding that

the claimant was performing employment services when the claimant

was returning to her locker to secure her personal belongings

before returning to work.  The claimant, in Sands, was required to

put her personal articles in her locker before returning to work.

Her return to her locker took place after she finished her break,

Sands at p. 95.  A.C.A. §11-9-102(4)(b)(iii) states that an injury

inflicted upon the employee at a time when employment services are

not being performed is not compensable.  The court in Sands, noted

that the phrase “employment services” is not defined by statute,

but has been interpreted by the Arkansas Supreme Court.  In prior

opinions, the court outlined a set of elements to be considered

when determining if a claimant was engaging in employment services

at the time of an injury.  The court stated that an employee is

performing “employment services” when he or she “is doing something

that is generally required by his or her employer....the test is

whether the injury occurred “within the time and space boundaries

of the employment, when the employee [was] carrying out the

employer’s purpose or advancing the employer’s interest directly or

indirectly, Sands at 95-96, citing White v. Georgia-Pacific Corp.,

339 Ark. at 478, 6 S.W.3d at 100.

Here, the claimant was injured exiting his truck at the

completion of his lunch break.  He stated that he usually went
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either to his or his co-worker’s truck for lunch, to rest and call

his wife.  If the standard set in Sands, in relevant part, requires

that the injury occur within the time and space boundaries of the

employment...or advancing the employer’s interest directly or

indirectly, then the claimant was clearly not advancing the

interests of the respondent.  He was not returning his personal

items prior to work as in Sands, neither was he doing anything, at

the point of his fall, that was required by his employer.  To

sustain a compensable injury, the claimant does not have to be

directly engaged in his job duties, but merely within the time and

space boundaries of the employment.  The claimant in this case had

not resumed his work duties, he was clearly not within the time and

space boundaries of employment and was not, by returning to work,

or advancing the respondent’s interests.

Did the claimant sustain a compensable injury on February 3,

2011?  Having found the claimant was not performing employment

services the issues of compensability and entitlement to medical

services is moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove that he was

performing employment services at the time that he fell

on February 3, 2011.  Having found that the claimant was

not performing employment services the issues of

compensability and the entitlement to medical services is

moot.

  ORDER
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Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED. 

                                                                 
                        AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE


