
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G108909 (10/07/2011)

DAVID MCQUIRE, EMPLOYEE  CLAIMANT

CAL ARK INC., SELF-INSURED EMPLOYER         RESPONDENT

RETENTION MANAGEMENT SERVICES, INC., TPA                               RESPONDENT

OPINION FILED JULY 18, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on July 18, 2012, at
Little Rock, Pulaski County, Arkansas.

Claimant pro se.

Respondent represented by the HONORABLE ANDREW M. IVEY, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim pursuant to a Motion to Dismiss for

Want of Prosecution filed herein by the respondent.  On June 25, 2012, a pre-hearing conference

was conducted in this matter, from which a Pre-hearing Order of the same date was filed.  The

Pre-haring Order is herein designated a part of the record as Commission Exhibit #1.  

The claimant failed to respond to the motion to dismiss or to appear for the scheduled

hearing on the motion.  The Motion to Dismiss, with attached exhibits, along with a Brief in

Support of the Motion comprise the record in this claim.

DISCUSSION

David A. McQuire, the claimant, with a date of birth of March 19, 1961, commenced his

employment with respondent as a driver on July 29, 2011.  The claimant asserts that while within
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the course and scope of his employment he suffered an injury to his left foot on October 7, 2011. 

The injury was reported by the claimant to appropriate personnel of respondent on October 18,

2011.  The respondent denied the compensability of the claimant’s claim in its entirety and has not

paid any workers’ compensation benefits in connection with same. 

In correspondence received by the Arkansas Workers’ Compensation Commission on

January 6, 2012, the claimant requested either mediation or a formal hearing in his claim.  The

claim was ultimately forwarded to the Adjudication Division of the Arkansas Workers’

Compensation Commission and assigned to an administrative law judge.  Pursuant to the pre-

hearing procedure, pre-hearing questionnaires were forwarded to the parties and a pre-hearing

conference was scheduled.  

The claimant submitted a written response to the Questionnaire, which was received by

the Commission on February 21, 2012.  In a February 23, 2012, e-mail the claimant relayed that

he wish to dismiss his claim against respondent.  In accordance with the afore, in correspondence

of February 23, 2012, the claimant and respondent were informed that the scheduled March 19,

2012, pre-hearing teleconference was canceled and that the file was being returned to the general

files of the Arkansas Workers’ Compensation Commission.

On June 1, 2012, respondent filed the present Motion to Dismiss for Want of Prosecution

and brief in support of the motion.  Upon file being returned to the administrative law judge

pursuant to Motion to Dismiss, notice of the Motion was forwarded to the claimant by certified

mail-return receipt requested.  The afore notice directed the claimant to submit a response to the

Motion if he objected to the entry of an order of dismissal.  The claimant failed to submit a

response to the Motion to Dismiss.  The claimant was not available for the June 25, 2012,
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scheduled pre-hearing conference on the Motion.  Accordingly, on June 25, 2012, a Pre-hearing

Order was entered scheduling a hearing on the Motion to Dismiss, for July 18, 2012, at 9:30 a.m.

at the Arkansas Workers’ Compensation Commission.  The claimant failed to attend the

scheduled hearing.

The evidence in the record reflects that the claimant has not taken any affirmative action to

pursue his claim since submitting the February 21, 2012, Pre-hearing Questionnaire response. 

Indeed, the claimant relayed his desire to dismiss the present in the February 23, 2012, e-mail to

the Arkansas Workers’ Compensation Commission, a copy of which was provided to respondent.

Arkansas Workers’ Compensation Commission Rule 099.13, provides, in pertinent part:

Upon meritorious application to the Commission from either party
in an action pending before the Commission, requesting that the
claim be dismissed for want of prosecution, the Commission may,
upon reasonable notice to all parties, enter an order dismissing the
claim for want of prosecution. 

In the present matter, the evidence disclosed that notice of the Motion to Dismiss For Want of

Prosecution and the Pre-hearing Order and Hearing Notice were provided to the claimant at the

last known address contained in the file of the Commission.  Further, the afore notice was sent by

certified mail - return receipt requested.  The claimant has neither objected to the dismissal of his

claim, nor has he actively pursued the claim.   Accordingly, the Motion to Dismiss For Want of

Prosecution as filed herein by the respondent should be and hereby is granted.   The claimant’s

claim for workers’ compensation benefits growing out of the claimed injury of October 7, 2011, is

dismissed without prejudice pursuant to Arkansas Workers’ Compensation Commission Rule

099.13.

IT IS SO ORDERED.

   ______________________________________________
   Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 
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