
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G008399 (09/15/2010)

MICHELLE McKENZIE, EMPLOYEE  CLAIMANT

STAFFMARK, EMPLOYER         RESPONDENT

NEW HAMPSHIRE INSURANCE CO., CARRIER                                      RESPONDENT

OPINION FILED NOVEMBER 19, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on September 7,
2012, at Jonesboro, Craighead County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE JOSEPH H. PURVIS, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.   A pre-hearing conference was conducted in this

claim on June 25, 2012, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of the claimant, coupled medical reports and other documents comprise the

record in this claim.

DISCUSSION 

Michelle Renee McKenzie, the claimant, with a date of birth of July 24, 1968,

discontinued school after completing the 9th grade.  The claimant commenced her employment

with respondent-employer, a temporary employment agency, on February 29, 2008.  During her



employment by respondent-employer the claimant was placed at various employers.

The claimant testified that on September 15, 2010, while working catering at ASU, she

suffered the injury which is the subject of the present claim.  The testimony of the claimant reflects

that she normally does catering, however at the time of the injury she had been placed in the

kitchen.  The claimant offered, regarding her job duties on September 15, 2010:

     I probably - - I normally do catering, but this time they sent me
to the kitchen.

     And I ended up putting the dishes up and the silverware, and I -
- I’s only - - they put me out there for two days. (T. 9).

The claimant continued, with respect to her usual placement/assignment by respondent-employer:

     I normally be all over the convocation center, catering or
something, not in the kitchen.

     Yes, still on the campus, ASU.(T. 10).

Regarding her hourly rate of pay while employed by respondent-employer, the claimant testified:

     I believe it was eight dollars.  I’m not for sure, because I just get
the assignment, and I take off and never did question my rate, but I
know that it was full-time from - - I believe from 8:00 to 3:30.  I
know that they wanted me to stay in, you know, and continue on
working there, you know. (T. 10).

The claimant noted that she had worked on the campus of ASU through her employment with

respondent-employer about four (4) years, off and on.  The claimant testified regarding the

regularity of her work for respondent-employer:

     When I first got to Jonesboro, yes, I did, I was very steady, and
then, I kind of slowed down because I was getting my Social
Security income and I wasn’t trying to take it so fast.  I think going
to work every day, you know, trying to get back into work, they
was helping me get back into my work activity. (T. 11).

The claimant offered that sometimes she worked four or five days out of a week.  
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The claimant’s testimony reflects that she was receiving Social Security Disability benefits

during her employment by respondent-employer.  The claimant explained, with respect to the

duration of her receipt of Social Security Disability Benefits:

     Okay.  I was on it for about - - I told them 2004.  I believe I
received it in 2004, 2003 from Forrest City, Arkansas.  I’m not sure
of the correct time that I received that disability today, but maybe it
was 2002.  I told them July 4th, but my son, and I believe it was
2002.  I not for sure.  I just - - up in that time. (T. 12).

The claimant continues to receive Social Security Disability benefits.  The testimony of the

claimant reflects regarding the interplay of her receipt of Social Security Disability benefits with

her employment:

     I have always received it.  I was going back - - you know, they
allow you to go back to work.  So, I was trying to get my - - I had
never worked a full year.  I was just trying to get myself back into
the working field. (T. 12). 

The claimant offered that she was participating in the Ticket to Work program in which she is

allowed to work a certain number of hours while continuing to receive the Social Security

Disability benefits.  The claimant offered, regarding the basis for her award of Social Security

Disability benefits:

     Well, they told me mental illness.  It never was physical; it was
always mentally illness.  They gave for me for mental illness; it
wasn’t for the physical disability. (T. 13).  

The claimant testified regarding the mechanics of the September 15, 2010, accident, which

serves as the basis for the present claim:

     I - - Staffmark called me or told me to go back out there.  And I
went out there, and I had asked for some slippers and shoes,
because I know I was in this kitchen.  You know, and the guy - -
the manager said, “Well, we can’t give you out those.”  And I’m
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seeing everybody with slippers and shoes and people handing them
out, but I asked for some and he said, “No, we can’t do that.”  But
as I was on my - - off about 3:30, it was time for me to get ready to
go home; it was almost thirty minutes, I was putting up cups and
the dishes and there was a lot of water on the floor and I went to go
put up a cup and I just fell backwards in the water and, you know,
just - - everything just flipped up under me, my feet, and everything
just went - - I went backwards. (T. 13-14).

The claimant fell on the floor.  The claimant described the injuries suffered in the accidental fall:

     Oh, my right fibula, my bone, my knee, my right ankle, my left
shoulder and my back, and it just started happening everywhere. 
Everything just went to really hurting. (T. 14). 

The claimant provided testimony regarding her health prior to the September 15, 2010,

accident:

     Now, I did have a little - - you know, a little arthritis, a little
pain, but as the years go by on disability, I got better, and that’s
why I was able to go back to work because my - - I felt like I was
ready to go back and everything had stopped hurting so bad.  I
mean, I was doing fine until I fell. I mean, of course, you’re going
to have little aches and pains, but it wasn’t as severe as it is now.  It
was back hurting real, real, I mean, bad. (T. 14).  

The claimant denies that fibula fracture from the September 15, 2010, accident has healed:

     No, I don’t believe so, because it’s still hurting me so bad I walk
with a limp.  But he told me it’s healed, but then he told, the
doctor, Stroope told me that it’s going to be a minute for it to heal,
but I’m - - the records show it’s healed, the bone and stuff, but I
have very much pains - - pains in my knee. (T. 15).

The claimant explained her use of the cane, which was prescribed by Dr. Waddy, during the 

hearing:

     I’m using the cane for several reasons, the knee, yeah, the legs,
the ankle, the back and everything, short of breath. (T. 15).

The testimony of the claimant reflects that she had a primary care/family physician before the
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September 15, 2010, work-related accident.

The claimant testified that she first received medical treatment in connection with the

injury from the September 15, 2010, accident under the care of Dr. Stroope, an orthopedic

surgeon.   The claimant is uncertain if she was released from the care of Dr. Stroope, explaining:

     Okay.  Let me back it up.  Everything was going; so, I don’t
know if he released me or not.  I was steady making appointments
for my neck and back, but I stopped going to him because he
wasn’t doing nothing for my situation and I felt like he wasn’t in my
best interest of trying to help my condition.  So, I can’t tell you. (T.
17).

The claimant testified that while Dr. Stroope treated her leg and ankle complaints, he did not

provide any treatment in connection with her back complaint.  As far as her neck complaint for

the accident, the claimant noted of Dr. Stroope:

     He gave me for my neck some - - he gave me X-rays and that
was it. (T. 17).

The claimant’s testimony reflects that Dr. Stroope referred her to physical therapy for her

shoulder complaint.

The claimant testified that she commenced treatment with Dr. Waddy after she stopped

treating with Dr. Stroope.  The claimant explained how she came to be treated by Dr. Waddy:

     Word of mouth.  I was living in Forrest City for a while and I
remember that there was a good doctor that I was going there, they
were doctors, I was going to Dr. Webber.  I didn’t know anything
about Dr. Waddy, I went to someone who was an older doctor,
somebody who was really - - could help my - - you know, been
experienced; so, I ended going there to get some experience.  I
mean, from somebody who knows more about my situation to help
me find out what was the problem on my back and neck and
everything and give me some diagnosis. (T. 18-19).

The claimant continued:
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     I been with Dr. Waddy ever since Dr. Stroope released  - - well,
I don’t know if he released me, ever since - - I’ve been with Dr.
Waddy for like almost a year. (T. 19).

The claimant described her medical treatment under the care of Dr. Waddy as medication and

physical therapy for her back, neck, shoulder and knee.  The clamant received the physical therapy

in Jonesboro.  The claimant further testified regarding the treatment provided by Dr. Waddy: 

     The medication and muscle relaxers and just keep running tests
on me to find out what the problem was. (T. 20).

The claimant acknowledged that her condition has not improved since being treated by Dr.

Waddy, who she sees monthly.  The claimant offered that Medicaid is being billed for her

treatment under the care of Dr. Waddy. 

The claimant’s testimony reflects that she does not feel that she is physically capable of

working due to the injuries growing out of the September 15, 2010, accident. The claimant

acknowledged receiving workers’ compensation benefits, both medical and indemnity, following

her September 15, 2010, accident.  The afore benefits ceased after she was evaluated by a

physician in Little Rock at the request of respondent.  The claimant offered regarding the impact

of the September 15, 2010, work-related accident:

     I was on my way to - - of being able to be working and back out
there as a working person and that accident really did threw me
back.  It made me more, you know, where I can’t just physically do
things I need to do.  And I was, you know, my health was better
and I went back to work and do a full-time job and I just felt like
that it was just - - mainly worsened my case of trying to get back to
work. (T. 21).

The claimant presently receive $754.00, in monthly Social Security Disability benefits.  As

to the change in the amount of the afore benefits, the claimant explained:
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     First I was getting six twenty-eight until they found out that I - -
that there was a direct financial thing that they had put out on me
that I was like working and I was getting sixty-two twenty-eight,
and then, they raised it back to Social Security to seven fifty-four.
(T. 22).

During cross-examination the claimant acknowledged providing her deposition testimony

in July 2012. (RX #2).  The claimant dropped out of school between the 9th and 10th grade.  The

claimant did not return to school after having her first child, and, instead worked at McDonald’s

after the birth of her second child.

The claimant confirmed that in 1999, she worked for the Little Rock Zoo.  The claimant

was involved in a motor vehicle accident when her vehicle hit a concrete embankment head-on. 

The claimant suffered a broken wrist in the 1999 accident, as well as injuries to her head, and a

shattered right ankle.  The claimant received treatment at UAMS for the injuries from the accident

to include ORIF surgery relative to her right ankle.  Hardware [screws and plates] remains in the

claimant’s right ankle.  During her July 26, 2012, deposition the claimant relayed that the

hardware bothers her and that she has pain in that right ankle everyday from the 1999 accident. 

Further during the deposition the claimant testified that she lost her job with the Little Rock Zoo

because she could not work.

The claimant’s testimony reflects that she was unable to work for a year following the

1999, accident.  As a consequence of the afore, the claimant filed for Social Security Disability

benefits.  Regarding the afore, the testimony of the claimant reflects:

     That’s correct.  Yeah, I couldn’t work, because I had a broke
leg and a broke ankle. (T. 25).

The claimant’s testimony reflects that she applied for Social Security Disability benefits in 2001,
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2002, 2003, and again in 2004.  The claimant moved to Forrest City in 2004, and lived with her

grandparents.  The claimant commenced receiving Social Security Disability benefits in 2004, and

has continued to receive same.  

The claimant did not work while living in Forrest City.  The testimony of the claimant

reflects that she had to leave Forrest City because her son got into some trouble.  After leaving

Forrest City the claimant moved to Luxora.  The testimony of the claimant reflects that she also

moved to Kansas City where she lived with her aunt.  Later, the claimant moved to North

Carolina with her brother.  

In 2005, the claimant moved to Jonesboro, and went to work for Staffmark.  The claimant

concedes that during her July 26, 2012, deposition she indicated during the period from 2005

through 2010 she averaged about two (2) to three (3) weeks a year working for Staffmark doing

various catering and other things.  During the hearing the claimant offered:

     Yeah, but I wanted to tell you this, that I worked - - when I first
came here, I worked more hours than that.  I was really, really
working with them, and then, I slowed down in the period of them
years.  I - - yeah. (T. 28).

The claimant confirmed that during the two to three years before the September 15, 2010,

accident, she averaged two to three weeks of work per year.  The claimant added:

     Not every year, I don’t think.  Not every year. (T. 28).

The testimony of the claimant reflects that in June 2010, she was involved in a fender-

bender, in which her vehicle was hit in the side by another vehicle.  During her July 26, 2012,

deposition, the claimant testified with respect to the 2010, motor vehicle accident:

     It was just like a bump on my, bent on my back-end of my car.
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     Well, I went in for my legs and my whole body was hurting
again.  Back, neck, legs - - everything.  Had to go for chiropractor.
(RX #2, p. 25).

The claimant explained regarding the above testimony:

     Well, what I’m trying to say is that little fender-bender, of
course, I got a little shaken up - - a little shaken up, but it wasn’t
serious as now.  That was just - - (T. 29-30).

The claimant concedes that the June 2010, motor vehicle accident was the first time she claimed

problems with her back and neck.  The claimant offered that the same was “a little whiplash, but it

wasn’t severe”. (T. 30).   The claimant testified that she had problems at the time of the 1999

motor vehicle accident:

     With - - no, just the whole body aching and the leg and the wrist
and just having a bad wreck like that, of course, I’m not going to
tell you a lie that I wasn’t hurt, I was severe; I was hurt. (T. 31). 

The claimant was seen by a chiropractic physician three (3) times a week for four (4) to six (6)

weeks following the June 2010, motor vehicle accident.  The claimant testified, regarding the

residuals of the June 2010, accident:

     Yeah, after the wreck, you have to go for the insurance
company to go in.  I was hurt, but I wasn’t hurt nothing like that; it
was a fender-bender, it wasn’t a major wreck.  (T. 33).

The claimant confirmed that she was called by respondent-employer on September 14,

2010, to work the kitchen at ASU.  The claimant further testified that on the second day of the

job, September 15, 2010, she slipped and fell hurting her right leg.  The claimant added:

     On my way - - I wasn’t clocked out, I was still on the clock, it
was like thirty minutes for me to get off.  I was still working, I
wasn’t off. 
(T. 33).
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Following the accident the claimant was sent to Northeast Baptist Hospital to Dr. Henry Stroope,

a Jonesboro orthopedist.   The claimant confirmed that she was seen by Dr. Stroope on four or

five occasions.  The claimant was last seen by Dr. Stroope on February 9, 2011.

The December 22, 2010, report of Dr. Stroope, reflects a diagnosis to the claimant’s

complaint as right fibular neck fracture.  The report is devoid of complaints being registered by

the claimant of back and neck pain.  The claimant maintains that she had been complaining of her

neck and back pain since the day of her accident.  The December 22, 2010, report of Dr. Stroope

reflects that the claimant’s x-rays showed that the fracture was healing and that there was good

alignment.  

The claimant was next seen by Dr. Stroope on February 9, 2011.  The office note

regarding the afore visit did not make mention of complaints regarding the claimant’s neck and

back.   The claimant offered, regarding the afore:

     No, I kept telling him; he said he didn’t treat backs, I would
have to go somewhere else.  He - - he wasn’t concerned about my
back. 
(T. 35). 

The February 9, 2011, report of Dr. Stroope noted the results of his physical examination of the

claimant, and was without explanation for her continued complaints of pain.  A follow-up MRI

scan was performed on February 15, 2011, pursuant to the directions of Dr. Stroope, which was

normal.  Dr. Stroope concluded that the claimant’s injuries from the September 15, 2010, accident

were healed.

The claimant was evaluated by Dr. Ardoin in Little Rock at the request of respondents on

April 11, 2011.  The claimant acknowledged that Dr. Ardoin’s assessment was about the same as
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that of Dr. Stroope with respect to the resolution of the injuries from the September 15, 2010,

accident.  Dr. Ardoin also noted the presence of some osteophytes that had developed around the

old 1999 fracture.  Regarding the claimant’s complaint that her back and neck were injured in the

September 15, 2010, accident, Dr. Ardoin reported, “there is no not of back or neck work-up in

the medical record.”  Dr. Ardoin also noted the absence of any spasms during his examination.  

The April 11, 2011,  report of Dr. Ardoin also recited with respect to the claimant’s back

examination , that the claimant was tender everywhere he touched her.  The claimant testified

regarding the afore:

     Yes, I read that and I disagree with all that and he didn’t go that
far I don’t think.  He judged me on - - he just looked at my leg, he
didn’t do other medical stuff. (T. 38).

The claimant acknowledged that Dr. Ardoin relayed in his report that she had reached maximum

medical improvement, that he did not think that her pain complaints were related to the

September 15, 2010, injury, and that she had a 0% impairment rating from the September 15,

2010, accident.  The respondents ceased paying workers’ compensation benefits to the claimant

upon receipt of the report of Dr. Ardoin.  

Thereafter, the claimant requested and was granted a change of physician to Dr. Waddy in

Forrest City.  The May 14, 2012, report of Dr. Waddy recites a number of complaints for which

he is providing treatment to the claimant, to include hypertension, arthritis, pheripheral

neuropathy, ulnar nerve entrapment syndrome in her elbow.  (T. 39).  The claimant confirmed that

she did not tell Dr. Waddy of the treatment she had received under the care of Dr. Stroope or the

results of the evaluation by Dr. Ardoin.  The claimant offered regarding the afore:

     No, I didn’t go in to the doctor to let him know what happened
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to me, because, you know, doctors don’t like to see you on a
workman’s comp case; so, I went in - - 

     Some doctors refuse you, they don’t want to be bothered into
the situation.  So, I went in there to get a diagnosis, not to let him
know what happened to me; so, can’t nobody say that I was lying
or that I didn’t have these problems. (T. 40). 

As to whether she disclosed her history of the 1999, motor vehicle accident, the claimant testified:

     And the only - - only to the conversation, yeah, he gave me X-
rays.  He’s the one who sent me to therapy.  I wasn’t getting any
therapy from Dr. Stroope.  Nobody sent me to therapy. (T. 40-41).

The claimant’s testimony reflects that she did not disclose the history of the June 2010, fender-

bender to Dr. Waddy.  As far as the treatment she received in connection with the June 2010,

fender-bender, the claimant offered:

     I don’t know.  All I know, I went in to talk with my case of my
back and my neck to find out what was the problem, with why my
ankle swoll up like an elephant, why my knee - - why my back hurt
like it did, why my neck hurt and I - - and as he was giving me the
X-rays and stuff, I went on and mentioned to him about a car
wreck.  I mean - - no, he knew about it, because when the company
approved me of being - - of him being my doctor; so, he got a
letter.  So, he already knew about it. (T. 41). 

The medical in the record reflects that the claimant was seen by Dr. Henry Stroope, a

Jonesboro orthopedic surgeon, on December 22, 2010.  The afore report regarding the claimant’s

visit reflects, in pertinent part:

Michelle McKenzie is seen in follow up today for right fibular neck
fracture.  On presentation today, she tells me that after she got out
of her walker boot on last visit she began having increased pain and
was unable to tolerate that.  She went back to wearing her boot but
has still been working in full weightbearing and has continued to
plague her.

Physical exam shows tenderness down the anterior and lateral
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compartments.  She has good neurovascular function to her foot,
but she is tender to palpation along those compartments.  I think
probably that she has a significant rotational injury to not only her
ankle but the interosseous membrane between the tibia and fibula
that allowed the fibular neck to break or made a new type injury. 
This often will take a lot longer than just the fibular neck healing fo
her pain to resolve and I think we must get her into a
nonweightbearing situation in her walker boot and on crutches and
out of work for a month to see if this won’t allow it to heal.  In the
meantime, we will try to place her on Celebrex as an anti-
inflammatory agent, and we will refill her on her pain medicine. 
She will follow up with me in four weeks. 

X-rays including A-P and lateral views of her tibia and fibula are
reviewed.  The x-rays show that the fibular neck fracture is healing
in good alignment and it really looks no different today than on
previous x-ray. (RX #1, p. 1).

The claimant was again seen by Dr. Stroope on February 9, 2011.  The office note of the afore

visit reflects a chief complaint of right ankle injury.  The February 9, 2011, office note further

reflects, in pertinent part:

Michelle McKenzie is seen once again today for a Maisonneuve
type fracture to her right ankle with a high fibular neck fracture and
disruption of the interosseous membrane.  She continues to
complain of bitter pain.  She has been in her walker boot and using
crutches.  The crutches are causing her shoulder to hurt, and overall
she feels like she is worse.

Physical exam is performed.  There is no obvious swelling.  Ankle
range of motion is full.  She is nontender at the distal tibioufibular
syndesmosis but seems to be tender all along the anterior and lateral
compartments even though the muscular function of those
compartments is normal.

X-rays today including A-P, lateral, and mortise views of the ankle
as well as A-P and lateral views of the tibia and fibula are reviewed. 
Those show that her high fibular neck fracture is solidly united in
essentially anatomic alignment.  Other than that, there is no other
abnormality.  She has had a previous open reduction and internal
fixation of a bimalleolar ankle fracture in the remote past and that
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seems to have healed uneventfully.

I am not sure why Ms. McKenzie continues to hurt like she does
because she is about three months post-injury.  Certainly, an
interosseous membrane tear can take this long to get better, but I
would think that some of her symptoms should be getting better but
not worse.  For this reason, I will go ahead and schedule her for an
MRI scan of her right lower leg to rule in or out some other occult
process that has gone unrecognized to try to sort this out.  If that is
completely normal, then I will try to get her back to work as soon
as we can, but that remains unknown at this time.  We will get the
MRI and I will see her back.  In the meantime, we will get rid of her
crutches as those seem to be aggravating her and keep her in her
walker boot to her right lower extremity. (RX #1, p. 4).

On February 15, 2011, the claimant underwent the above-mentioned MRI of the right

lower extremity.  The MRI scan report reflect, in pertinent part:

IMPRESSION:
Metallic artifact obscures some of the distal ankle and right lower
leg with non complication identified.  Healing proximal right fibula
fracture is noted but no other abnormality seen. (RX #1,p. 6). 

On April 11, 2011, the claimant was evaluated at Arkansas Specialty Orthopaedics by Dr.

G. Troy Ardoin, pursuant to a request of respondents.  After reciting a history of the claimant’s

September 15, 2010, accidental injury and treatment received in connection with same, the April

11, 2011, report of Dr. Ardoin reflects, in pertinent part:

The patient complains of pain about the right knee and over the
entire leg.  She has not specific area of pain noted today.  She
denies radicular symptoms.  She also states however that her back
and neck were injured during the fall.  There is no note of back or
neck workup in the medical record.  Her right knee is reportedly
over the anterior aspect of the knee in near the patella and this pain
radiates to the posterior aspect of the knee.  No point tenderness to
the proximal fibula is reported. 

I reviewed her past medical, review of systems, past surgical
history, medications, allergies, and social history in todays clinic
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intake form and signed it.

Physical Examination
Vital signs are stable per clinic intake form.

Gen: the patient is alert and oriented x6.  The patient is in no acute
distress.  Toe touch gait on right.  The patient is very pleasant and
appropriate during my examination.

HEENT: Normocephalic, atraumatic.  Full neck range of motion.

Upper extremities exam: Full range of motion of shoulder elbow,
wrist, and digits bilaterally. light touch sensation intact.  Reflexes
2+ and symmetric.  Motor strength is 5 out of 5.  Pulses are
palpable 2+, symmetric and regular.

*          *         *

Hip and knee exam: Full range of motion without crepitance or
pain.  Motor strength id 5 our of 5.

Foot an ankle exam: Full ankle range of motion is noted.  No heel
cord contractures noted. Pulses are palpable, light touch sensation
is intact.  Reflexes are 2+ an symmetric, motor strength 5 out of 5
bilaterally. 

Right leg exam reveals no specific joint line tenderness on the knee. 
 She has full range of motion of the knee.  His (sic) a negative
Lechman’s.  She has no medial or lateral instability of the knee. 
She has thy tenderness throughout the leg both on the medial and
lateral aspects of the leg.  Basically she is tender everywhere I
touch her.  She has no tenderness over the proximal fibula. angle
range of motion is +10 degree of dorsiflexion and 45 degrees
plantar flexion.  No heel cord contracture is noted.

Spine exam reveals erect spine with non paraspinal muscle spasm or
step off.  She has full flexibility of the spine.  She has a negative
straight leg raise.  Her sensation is intact in all dermatones. non
motor weakness noted. 

Left lower extremity exam is normal she complains of no pain
patient’s full range of motion of the joints with normal motor
strength. 
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X-ray interpretation
4 views standing right knee reveal no joint space narrowing.  The
knee appears to be intact.  The patella is in the proximal with no
evidence of joint space narrowing.

Right ankle two-view standing revealed no decrease in joint space,
anterior ankle osteophytes noted.  The synesmosis does not appear
to be wide.  No medial or spaces not widening. 

Right tibia 2 views; Healed proximal fibula fracture is noted with
callus formation around the fracture.

Assessment
Status post right ankle sprain and proximal fibula fracture.  The
patient complains of vague pan about the leg, ankle and knee. 
She’ll also complains of back pain,.  She has no radicular
symptoms.  Her symptoms overall do not match up with my exam. 
The patient actually is tender just about everywhere I touch her, I
think her knee pain may be related to some quad weakness and
anterior knee pain.  I do not see any need for further surgery or
other recommendations regarding surgery.  I think her proximal
fibula fracture is healed and she has no syndesmosis injury.  The
anterior osteophytes about the ankle could be causing some
symptoms but I do not think they’re related [to] her most recent
injury.  They are old and related to the remote ankle fracture.

Plan
My only recommendation is to have the patient undergo physical
therapy for quad strengthening to help with her anterior knee pain. 
In regards to the ankle and proximal fibula, I think she has reached
maximum medical improvement.  Her osteophytes are related to an
old injury.  She has no radicular symptoms and therefore I do not
feel that her leg pain is related to the spine.

I think she has no permanent impairment related to her most recent
injury and she could be released from care in that regards.  
(RX #1, p. 7-8).

On July 6, 2011, a Change of Physician Order was entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission.  The claimant

was seen by Dr. Leon Waddy, a Forrest City Family Practice physician, in accordance with the
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Change of Physician Order.  Respondents paid for the initial visit of the claimant with Dr. Waddy. 

The record reflects the presence of progress notes authored by Dr. Waddy regarding the claimant,

with some dated as early as June 10, 2011, which was prior to the entry of the Change of

Physician Order.  The June 10, 2011, progress note reflects that the claimant was seen by Dr.

Waddy for complaints of right leg pain, shoulder and back pain and left ear infection. (CX #2).

The claimant was also seen by Dr. Waddy on July 21, 2011, for blood pressure, blood pressure

meds, sinus and ear ache.  The claimant was seen by Dr. Waddy on July 28, 2011.  The progress

note of the afore visit recites that the claimant was seen “for slip and fall at work and hurt right

knee, ankle pain shoulder, neck and back “. (CX #2).   

Finally, Dr. Waddy authored a report of May 14, 2012.  The reports reflects, in pertinent

part:

I have been following Ms. McKenzie since June 10, 2011 with the
following diagnosis:
Hypertension
Osteoarthritis
Peripheral neuropathy
Ulnar nerve entrapment syndrome
Lumbar disc disease
Cervical spine disc bulge
Traumatic arthritis right ankle

In my opinion, her limitations are moderate to severe. (RX #1,p.
10). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on September 15, 2010, when the claimant 

sustained an injury to her right lower extremity within the course and scope of her employment.

3. The claimant earned wages sufficient to entitle her to weekly compensation 

benefits of $54.00, for temporary total/permanent partial disability.

4. The claimant has failed to sustain her burden of proof by a preponderance of the 

credible evidence that she suffered an injury to her neck or back in the September 15, 2010,

accidental fall which resulted in the injury to her right lower extremity.

5. The claimant has failed to sustain her burden of proof by a preponderance of the 

credible evidence that further medical treatment is reasonably necessary in connection with the

treatment of the September 15, 2010, compensable right lower extremity injury.  

6. The claimant reached the end of her healing period on or about April 11, 2011, as 

a result of the September 15, 2010, compensable injury.   

CONCLUSIONS

The compensability of the claimant’s right lower extremity as a result of the September 15,

2010, accidental slip and fall at work is not disputed.  The claimant asserts that in addition to the

right lower extremity injury, she also sustained injuries to her neck and back in the September 15,

2010, work-related accident, which continues to require medical treatment and renders her

temporary totally incapacitated.  The claimant seeks the afore medical and indemnity benefits. 

Respondents contend that the claimant did not sustain injuries to her neck and back in the

September 15, 2010, work-related accidental fall.  The respondents further contend that all

appropriate workers’ compensation benefits have been paid in the claim.
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The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Additional Benefits - Medical and Temporary Total Disability

As noted previously, the compensability of the claimant’s September 15, 2010, right lower

extremity injury is not disputed.  Following the afore accident, the claimant was provided medical

treatment under the care of Dr. Henry F. Stroope, a Jonesboro orthopedic surgeon.  The claimant

was last seen by Dr. Stroope on February 9, 2011.  In addition to her right lower extremity injury,

the claimant maintains that she suffered injuries to her neck and back in the September 15, 2010,

accident.  

In workers’ compensation law, an employer takes the employee as he finds her, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  The aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An aggravation is a new injury resulting

from an independent incident. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000). 

Since an aggravation is a new injury due to an independent cause it must meet the definition of a

compensable injury in order to establish compensability.  Farmland Ins. Co. v. Dubois, 54 Ark.

App. 141, 923 S.W.2d 883 (1996). The claimant is required to establish a causal connection

between any “objective findings” and the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a pre-existing condition.  Ford v. Chemipulp Process,

Inc. 63 Ark. App. 260, 977 S.W.2d 5 (1998).
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In 1999, the claimant sustained a severe injury to her right lower extremity in a non-work-

related motor vehicle accident.  Treatment of the injury entailed the placement of hardware in the

claimant’s right ankle.  Diagnostic studies performed regarding the claimant right lower extremity

following the September 13, 2010, accident, in addition to noting the right fibula fracture,

disclosed anterior ankle osteophytes. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  The claimant has failed to sustain

her burden of proof that further medical treatment is reasonably necessary in connection with the

September 15, 2010, work-related injury. 

In the present claim, the evidence preponderates the osteophytes regarding the claimant’s

right ankle identified during April 11, 2011, evaluation by Dr. G. Troy Ardoin were the product

of a prior non-compensable automobile accident.  Respondents are liable for any treatment

associated the afore.  Dr. Ardoin concluded during his April 11, 2011, evaluation that the claimant

had reached the end of her healing period from the injury suffered in the September 15, 2010,

work-related accident, and that the same did not result in any anatomical impairment.  Upon

reaching the end of her healing period as of April 11, 2011, the claimant ceased to be entitled to

temporary total disability benefits.  Wheeler Construction Co. v. Armstrong, 72 Ark. App. 146,

41 S.W.3d 822 (2001).  



21

While the claimant asserts that she suffered an injury to her neck and back in the

September 15, 2010, work-related accident, the evidence in the record does not support same.  It

is noteworthy that the claimant’s medical records during her treatment under the care of Dr.

Stroope are devoid of complaints of neck or back pain.  Further, Dr. Ardoin’s April 11, 2011,

report is devoid of objective findings of an injury regarding the claimant’s spine.  The claimant has

failed to sustain her burden of proof by a preponderance of the credible evidence that she suffered

an injury to her spine in the September 15, 2010, work-related accident.

The claimant requested, and was granted a change of physician in connection with the

September 15, 2010, compensable injury.  Respondents paid for the cost associated with the

initial visit of Dr. Leon Waddy following the entry of the July 6, 2011, Change of Physician

Order.  The claimant treated with Dr. Waddy prior to the entry of the Change of Physician Order

and continued to treat with same subsequent to July 6, 2011.  While a May 14, 2012, report of

Dr. Waddy recited the duration of his medical treatment of the claimant as well as the ailments for

which he had treated her, there is not a nexus established between the same and the September

15, 2010, work-related accident.  

Finally, the claimant asserts that her earnings during her employment with respondent-

employer were such that her compensation benefit rate is greater than that at which she was paid

by respondents.  The claimant acknowledged that due to her receipt of Social Security Disability

benefits she limited her work.  There is credible evidence in the record that the claimant averaged

two (2) to three (3) weeks per year during her employment with respondent-employer from 2005 

until 2010.  The claimant has not offered wage records or copies of paycheck stubs supporting

earning greater than those used as the basis of compensation benefit rate by respondents.  The
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claimant has failed to sustain her burden of proof by a preponderance to the credible evidence that

she was paid compensation indemnity benefits at an erroneous rate in connection with the

September 15, 2010, compensable injury.

The claimant’s claim for additional medical and temporary total disability benefits is

respectfully denied, and dismissed.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD 
 ADMINISTRATIVE LAW JUDGE       

   

   


