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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On December 12, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Taylor McDaniel – the claimant, coupled with medical reports and other



2

documentary evidence comprise the record in this claim.

DISCUSSION

Taylor McDaniel, the claimant, with a date of birth of February 23, 1950, has a high 

school education.  The claimant’s current height is 6'2" and his weigh is 187 pounds.  The

claimant commenced his employment with respondent #1 on October 4, 2001.  The claimant is

right handed. The claimant did not obtain any specialized training following high school.  

The testimony of the claimant reflects that the only physical problems that he suffered

from prior to the August 8, 2007, injury was a work-related low back injury in the employment of

respondents #1.  The claimant offered that he received treatment for the prior low back injury

under the care of a “back doctor”; that he received treatment for a while before being released;

and that he did not have back surgery for the injury.  The claimant acknowledged that he

continued to have problems off and on with his back.   The testimony in the record also reflects

that the claimant suffered from high blood pressure that was controlled.

The claimant last injured his right hand on the August 8, 2007, date.  The testimony of the

claimant reflects that he had previously injured the right hand before the 2007 date.  The claimant

returned to work following the initial injury to his right hand.  The claimant testified regarding the

injury to his right hand which culminated in his present status:

     Your Honor, I’m going to be honest with you, the second time
that - - called it now - - yes sir.  I really don’t remember.  All I
know, you know, I pulled them wrenches all day, I lift big starters, I
lift motors, I lift big relays, and to be specific - - honest with you,
Your Honor, what I actually was doing that day, I do not
remember. (T. 40-41).

The claimant’s testimony reflects that he has undergone five (5) surgeries in connection with the
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treatment of his right hand injury.  The claimant testified that Dr. Bryant performed the first

surgery, Dr. G. Thomas Frazier performed two (2) surgical procedures, and Dr. Richard S.

Wirges performed two (2) surgical procedures.  The claimant has been released to his general

practitioner for pain management and prescriptions.  

The claimant’s current medications include high blood pressure medicine and Tramadol

for pain.   The testimony of the claimant reflects that he was placed on the Tramadol by Dr.

Wirges when he was released by same.  Regarding any side effects from the Tramadol, the

claimant offered:

     I would say sometimes nervous.  What do I say?  Like, I don’t
know.  Sometimes it seem like I can’t think.  I don’t know if it’s
from the pain medicine, the pain itself or some nights I just can’t
sleep. 
(T. 15).

The claimant acknowledges that as a high school graduate he can read and that he knows

how to write.  Since he is right handed, the claimant explained that he has difficulty writing with

his right hand since the injury, explaining he just scribbles with his right hand and fingers and that

the same is not very good.  The claimant testified that he now has to use his left hand all the time,

which gets fatigued from the constant use.  

The testimony of the claimant reflects, regarding the activities tht he can perform with his

right hand:

     About all I pick up is my coffee cup.  I’ve got a coffee cup with
a handle on it.  I can hang it over these fingers and I can hold it;
you see what I’m saying?  But I can’t pick up anything; I don’t got
no grip in it. (T. 16).

The claimant’s testimony reflects that he does not have any grip strength in his right hand.  The
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claimant explained that in picking up anything with his right upper extremity, in order to hold it he

places it under his arm.  The claimant testified that he is unable to use his right hand because it

hurts.  The claimant does not type and cannot operate a computer.

The claimant has worked for respondent-employer for twenty-five (25) years.  The

testimony of the claimant reflects that when he started working for the Highway Department his

first job was that of a rest area attendant.  The claimant continued in the afore position for

approximately seventeen (17) years; the position was a stand-up all day long job; and entailed

lifting weights on a regular basis.  The claimant’s testimony reflects regarding the range of

weights that he had to lift:

     I’m going to say fifty, seventy-five, maybe a hundred pounds,
and you had big limbs you had to tote, you had your supplies, and
you had your tractor flats, you know. (T. 17).

The claimant noted that the job required him to be on his feet all day and to use both hands.

Regarding his second job assignment with respondent, the claimant testified:

     They made me a lead person in the rest area, and then, from the
rest area, I ended up working at the service station for the Highway
Department at the district, and they called it the service station
supervisor.  But I worked - - (T. 18).

The testimony of the clamant reflects that the facility, the service station, was for big equipment, 

tractor trucks, and cars.  The claimant changed tires and changed oil, and used both hands in the

discharge of the afore.  The claimant’s last job assignment in the employment of respondent-

employer was that of a mechanic.  The claimant worked on diesel vehicles, used both hands, and

performed heavy lifting.  

The claimant’s employment history prior to his employment with respondent included farm
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labor, which entailed manual labor type work.  The claimant has also worked in a tire shop and in

a factory.  The claimant also performed work as a route salesman servicing/stocking vending

machines.

The claimant is receiving Social Security Disability benefits.  The testimony of the claimant

reflects that following his last hand surgery he returned to the district office of respondent and

talked with Ms. Karen Clower.  The claimant testified regarding the afore:

     And the day I went in and talked to her and, you know, of
course, my age and stuff and she looked at my hand and, you know,
she said, “Mr. McDaniel, what are you going to do?”  And I said,
“Ma’am, I don’t know.”  She said, “Well, you’re claiming you can’t
work.”  I said, “No, ma’am, I can’t use my hand.”  So, I was scared
and I was crying, because I don’t know how I’m going to live, you
know, and she said, “Well, we’ll just go ahead and sign you up for
disability retirement from the State,” which I did. (T. 20-21).

The claimant’s testimony reflects that it was his impression the respondent did not have any jobs

for him at the time of his meeting with Ms. Clower.  

The claimant’s testimony reflects that he has limitations with respect to his ability to stand:

     Yes, sir, I can stand and after say twenty or thirty minutes or so,
I start getting tired and, like, hurting down in the very base part of
my back; so, I sit, you know, and I’d say probably between twenty
and thirty-five minutes standing. (T. 21).

The claimant offered that lifting anything heavy or bending over causes problems with his back. 

The claimant relayed that he has difficulty bending from the waist.  The claimant testified

regarding the duration of his ability to sit without difficulty:

     Probably - - I’m going to say forty-five minutes and it goes to
getting aggravated in the lower part of my back, just like I want to
get up, lay down or lay to the side or something because it starts
getting uncomfortable and hurting down in the very low base part
of my back.  (T. 22).



6

The claimant offered that he can walk two to three blocks before he gets tired.  The claimant

testified that he can only lift with his left upper extremity.  The claimant continued regarding the

afore:

     Say, like, that bench there, if I walk up to it, just right, I can
pick it up, but I can’t pick it up but so high until I start right down
in there, and I didn’t know if I was pulling or what.  I don’t know,
it really hurts. 
(T. 23).

While the claimant testified that continuous lifting with his left hand causes it to become tired and

sore, he is able to lift a gallon of milk with it and to take out the trash so long as the bag is tied.   

In terms of activities of daily living, the claimant’s testimony reflects that he is able to

shower himself; however, he noted that his wife helps with drying.  The claimant continued:

     I do pretty good dressing myself, sometimes she [claimant’s
wife] got to help me with my belt, like, my neck chain or something
like that.

     She ties my shoes when I - - I got boots or these loafer things I
slip on.  (T. 24).

The claimant added regarding other assistance provided to him by his wife because of limitations

caused by his injury:

     Well, the only thing, like, if I’m - - I don’t mean to be feminine,
but if I’m lotioned down and stuff like that, she does that for me,
because I can’t do it. 

     No, sir, I can’t reach and, like I said, again, I don’t have no - -
it’s like the grip in my right hand, I’m used to feeling pressure and I
have to be careful.  I’ve got a metal plate from here back in here. 
I’ve got a bracket in here.  I can’t stand it.  I can’t bump it.  If I
bump it, that’s it, I’m out.  I mean, I can’t take it. (T. 24-25).

The claimant explained his period of inactivity following an accidental bump of the injured
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extremity:

     Well, Mr. Wilson, to be honest, I’m going to say probably forty-
five minutes to an hour, because I’m hurting now, you see, I’m - -
they call - - you see them little things before your eyes, I’m
seriously hurting. 

     Yes, sir, I have to be real careful.  I can’t stand to bump it.  (T.
25).

The testimony of the claimant reflects, regarding hobbies that he participated in before

compensable injuries and subsequent surgeries in the treatment of same:

     The only thing that I would have time to do was occasionally try
to score a rabbit hunt during cool, snow, bad weather.  Other than
that, I didn’t have time to do anything, I worked. (T. 25-26).

The claimant’s testimony reflects regarding his ability to help his wife around the house with some

light housework:

     I tell her to let me vacuum, that’s my favorite, because I can
take my left hand.  And I love to do that.  And then, it’s helping,
it’s doing something.  I can’t do too much good on dishes.  I can
rinse it.  If she turn - - you know, have the faucet on I can rinse and
set them over in the  - - 

*          *          *

     If she calls me and trying to help her - - I call it making the bed,
I get on one side and pull the - - I guess, probably the sheet, quilt,
or whatever - - and she tries to straighten and get the wrinkles out
and I just keep it, you know, just like that. (T. 27).

The testimony of the claimant reflects that prior to his injury he was the cook at home, however

since he last worked the claimant offered regarding his cooking:

     Just going in and help her I can, you know, like turn some meat,
she’s got some things you grip the - - I don’t know what you call
them, women do.  But anyway, I can help her do stuff like that, but
I don’t try to cook, no. (T. 28).
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The claimant testified that he is unable to pickup a skillet with his right hand.  The claimant

testified regarding where he spends the majority of his time:

     Mr. Wilson, I sat down and try to watch a western, I get up, I
walk, I sit back down.  I get up, I walk; so, I’m going to say around
the house walking in and out. (T.28).

The claimant explained the actions he takes when he has severe pain in his right hand/wrist while

engaged in activities:

     Yes, sir, what I normally do is I stop what I’m doing and take a
Tramadol, I go in the house and try to sit down and lay down.  I do
a little of both, and then, once - - I call it a Tramadol, get the pain
back to like one, whatever you can endure, then, I’m up again.  I
can’t stand just sitting all day, I can’t stand laying all day.  That’s
just not me, that appears lazy. (T. 29).

The claimant’s testimony reflects that he has to stop daily and take a Tramadol because of the

pain in his right hand/wrist.  The claimant continued, noting that with regard to his back, it

depends on how much he bends and how much he tries to pick up.  The claimant offered that he

has to rest more than once a day.  

The claimant acknowledged that he can drive an automobile.  The claimant offered

regarding the afore:

     Yes, sir, I drive to the store, you know, like, we lived in Wynne,
and now we live at Colt, but I can drive, what is it like seven miles
to Wynne?  I can drive up there, come back home or occasionally,
I’ll drive down to my mom’s at Palestine.  My wife just do the
driving.  I can, but I’m using my left hand. (T. 30).

The claimant testified that his overall condition with respect to his wrist and back is getting worse.

The claimant’s testimony reflects, regarding any discussion with supervisory personnel of

respondent about trying to find some type of job for him following his injury:
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     Mr. Wilson, I - - the best I can remember, like I said, and I’ve
sworn to tell the truth and the best I can remember, my immediate
supervisor is Mr. Larry Fleming, and he would always stop by and
see me and, you know, ask me how I was doing and I can’t tell you
if I asked him about finding me some to do or not.  I just don’t
know.  I would - - Mr. Wilson, I’ve been through something.  So,
I’m worried, I’m aggravated because I’d always tell Mr. Fleming,
I’d say, “Well, it ain’t good.  It ain’t good.”  You know, I’d rather
be working.  I’d rather be working.  And - - (T. 30-31).

During cross-examination the claimant was questioned regarding his back injury.   While

uncertain about the specific date, the claimant offered:

     -  -  - I can’t be specific to the date and the year.  I know I was
working at the rest area over at Palestine for the Arkansas Highway
Department, raking leaves, slipped. (T. 32).

The claimant do not dispute that the accident occurred between 1990 and 1992.  As to whether he

has sought any treatment regarding the back complaint in the past ten years, the claimant testified:

     The best I can remember, no, sir.  I go to the doctor for my
blood pressure.  I don’t remember getting any medication or
anything for back.  I just take, like, a - - what they call that; Anacin
or something like that.  I don’t remember getting anything. (T. 32).

The testimony of the claimant reflects that at the time of his back injury he sought medical

treatment and received it.  The claimant was later released to return to full duty.  The claimant has

no recollection of being giving a permanent disability or impairment rating in connection with his

back injury.  

The claimant testified that he has been back to the doctor since his release to return to

work from the back injury:

     As far as the year, I don’t know, but I know I have been back to
the doctor since then for my back pain and hurting. (T. 33).

The claimant has paid for any medical treatment for his back since his released to return to work. 
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As to whether the back injury was a workers’ compensation claim, the claimant offered:

     No.  Now when it first happened, workman’s comp showed up,
yes, sir.  But, you know, later on in the year, later, I did it myself.  I
never filed a claim. (T. 33).

The claimant’s testimony reflects that the pain medication he takes is in connection with

his right hand injury, not his back.  The claimant was a rest area attendant at the time the back

injury occurred.  

The claimant continued to work many years following the back injury as a rest area

attendant, and later as a lead person on the rest area crew.  The claimant later worked as the

service station attendant and then senior mechanic, all in the employment of respondents.  The

claimant’s testimony reflects that he has experienced back complaints since suffering the work-

related back injury, nevertheless performed jobs which required lifting duties.

The claimant concedes that he is unaware of the source of his sleep disturbance, and, as

such is unable to attribute it to his compensable hand injury.  Further, the claimant acknowledged

that he continued to participate in his hobby of squirrel hunting and rabbit hunting following his

earlier back injury, however has been unable to do so since the August 2007, compensable hand

injury.  

The evidence discloses that the claimant was a well-respected member of the crew at the

Highway Department.  The claimant offered that he loved and enjoyed his job, and that he does

not like his present status of disability.  The testimony of the claimant reflects that it was the injury

to his hand and the five subsequent surgeries in connection with the treatment of same which

caused him to have to forfeit his job.  The claimant’s testimony reflects that his back had nothing

to do with the forfeiture of his job with respondent. (T. 36).  Regarding his continued employment
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with respondents but for the right upper extremity (hand/wrist/arm) injury, the claimant testified:

     According - - to be honest with you, and I’m honest, I really
don’t know now, because what I’m saying is this, my back now, if I
bend over and try to pick up anything with, you know, any amount
of weight, I hurt, and then, at the end of the day I can sit down, I
can’t get - - you see what I’m talking about?  I’m like this, and then
once I get up and I walk a little bit, I’m okay for a while, but I
come back and sit down, I got - - and all I’m doing is hurting and
I’m sore and down again.  So, if my hand wasn’t in a - - and I feel,
this is my honest opinion, I’m not a medical doctor, but if I was at
work now, I think I would be limited and probably days off or
whatever because of that, because I hurt.  I get sore.  I can’t walk is
what I’m saying.  I wouldn’t be able to get up and walk if I did. 
What I was doing in the shop, if I was doing it now, I wouldn’t be
able to walk some days. (T. 37).

The claimant concedes that he was doing the afore activities before his hand injury.

During re-direct examination, the claimant testified that the reason he did not have time

for leisure activities and hobbies while he was employed was because he did work on the side to

make extra money.  Regarding the afore, the claimant’s testimony reflects:

     Oh, I was trying to do mechanic, I was cutting yards, I would
work at a tire shop sometimes.  I worked for the police department
part-time. (T. 39).

The claimant wears a brace on his right wrist.  The claimant testified regarding the

frequency that he wears the right wrist brace, noting that if he is going to be outside and around

anything he has it on.  The claimant wears the brace to protect the wrist and to prevent it from

bumping against anything.  The claimant removed to brace to reveal a scar and the location of a

metal plate from the knuckle of his middle finger.  The claimant also noted the bracket on his right

thumb.  The testimony of the claimant further reflects, regarding the hardware in the treatment of

his injury as well as the status of his wrist:

     And there’s a plate come from here to here that screws.  My
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wrist is fused together with grafted bones.  See, all I do is this,
(witness indicating).

     I can’t flex my - - (T. 41).

The claimant testified that he has no movement in his right wrist. 

As to his ability to physically perform any of the jobs that he has held in the past with his

current limitations attributable to his compensable right upper extremity injury, the claimant’s

testimony reflects:

     Your Honor, I really don’t, because my left hand - - say for
instance, if I went out there to my truck, my taillight lens has got
like four screws in it, right?  I’ve got to take it out with my left
hand, right?

     And before I get those four out, this hand is tired and - - that’s
the reason I said, no, sir. (T. 42).

The claimant testified that he commenced receiving Social Security Disability benefits in

June 2009.  The claimant receives $1,346.00, monthly in Social Security Disability benefits and

$373.00, in State retirement disability benefits.  

In terms of efforts at employment since leaving the employment of respondents, the

claimant testified that he tried cutting yards.  The claimant offered regarding the afore:

     Yes, and I can do a little while but again, I just get tired.  I can
only turn with my left.  So - - (T. 43).  

The claimant used a gas power lawn mower in his yard cutting effort.  With respect to his ability

to push the lawn mower, the claimant testified:

     I can do push just a little bit with my left.  I can’t push with my
right, I can’t take it.  And so, I lay into it for a little while.  Mines, I
have to set on what we call a riding mower.

     And the only thing about the riding mower, is it’s difficult
turning.  A mower that got - - we call them zero turn, you’ve got
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those two sticks, I can on it, with my left hand, put my right knee
against it like this - - like that on the other lever, and I can run it for
a while.

     And then, this go to hurting up in my neck. (T. 44).

The claimant’s yard cutting efforts are limited to the spring and summer periods.  The claimant

acknowledged that the past summer (2011), he earned “a little bit” of money.  The testimony of

the claimant reflects, with respect to customer of his yard cutting efforts:

     Just basically, I would ask someone, our church minister, and
then, this one white lady, my niece called and asked, because she
knew we needed some money and stuff like that, yes. (T. 44).

The claimant’s testimony reflects regarding his estimated earnings for the yard cutting effort:

     That all depend on the yard, you get from twenty-five and you
can go up to forty-five or fifty, all depending on the size, you know,
of the yard. 

     I couldn’t do it every day, no, sir uh-uh. (Witness shaking head
from side to side.) (T. 45).

Mrs. Myra McDaniel, the claimant’s wife was available to testify on behalf of the claimant. 

The parties stipulated that if called to testify, the testimony of Mrs. McDaniel be corroborative

and cumulative to that of the claimant.

There is not a dispute regarding the treatment the claimant received in connection with his

compensable right upper extremity injury of August 2007.  As noted above, the claimant has

undergone five (5) surgical procedures in connection with the treatment of the compensable right

upper extremity injury.  

A February 25, 2010, clinic note of Dr. Richard S. Wirges, a Little Rock orthopedic

surgeon, relative to a visit of the claimant of the same date reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 60-year-old
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gentleman, right-hand dominant, who is now six months status post
a right total wrist fusion for a work injury three years ago who was
previously status post four-corner fusion that failed with the
advancement of his arthritis and progression of pain.  He presents
today.  He has healed extremely well.  X-rays show good fusion of
his bone.  He has much improved range of motion.  It appears to be
at maximum medical improvement.  He has no pain at his wrists
really.  He occasionally has some discomfort around his first CMC
joint, but his stress test is negative today and grind is minimally
positive at best, but, again, he has no pain on exam.  His range of
motion of his fingers is remarkably improved.  He has no motion at
his wrist and his wrist is stable.  X-rays show the plate to be in
good fixation as well.  The OrthoArkansas health history form was
reviewed with no changes to be made.

PHYSICAL EXAMINATION: GENERAL: No acute distress,
awake, alert, and oriented x3.  He is ambulating.  HEENT: Pupils
are equal.  Mucous membranes are pink and moist.  LUNGS:
Respirations are even and unlabored.  SKIN: Warm and dry with
good capillary refill.

DIAGNOSIS: Six months post total wrist fusion that has healed
well. 

TREATMENT PLAN:
1. At this time, we will release him from care.
2. Followup will be p.r.n.
3. Call with any questions or concerns. (R1X1, p. 5).

The record reflects the presence of a March 3, 2010, report of Dr. Wirges regarding a

March 1, 2010, inquiry from respondents #1 regarding the claimant.  The report reflects, in

pertinent part:

There are two questions that you were wanting answered, and I will
see if I can do this at this time.  The first question was, can Mr.
McDaniel return to his regular job duties as a senior mechanic at
the Arkansas Highway Department, and if not, please state his
restrictions and indicate they are temporary with anticipated time
frame or if the restrictions are permanent.  At this time, I would
state that Mr. McDaniel would not be able to return back to his
regular duty job as a senior mechanic secondary to two parts: 1)
His total wrist fusion has permanently restricted his range of motion
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at his wrist with flexion and extension, radial and ulnar deviation,
and also has limited some of his pronation and supination, and,
therefore, this is a permanent restriction.  2) Also, due to his
chronic median nerve compression and thenar musculature atrophy
that he has of the same hand, this also affects his strength and his
ability to manipulate small objects, specifically with his thumb and
index finger and all pinching mechanisms.  This too is a permanent
restriction.

Question number two, it there any assignment of a partial physical
impairment rating as a result of Mr. McDaniel’s work injuries?  If
so, please document the percentage of impairment and objective
finding this is based on in accordance with the enclosed Arkansas
Workers’ Compensation Rule 34, which the August 8, 2007 injury
would be the major cause of.  At this time, there is a permanent
partial physical impairment rating that would be based on his wrist
fusion.  I will calculate this and send this to you on there, but it is
mainly due to the loss of his range of motion at his wrist, and once I
have calculated this, I will send a letter to you discussing
specifically how I calculated it and what that impairment is.  (R1X1,
p. 1-2).

Dr. Wirges authored a March 3, 2010, impairment rating regarding the claimant.  The afore

document reflects, in pertinent part:

IMPAIRMENT RATING: This is the second part in regards to
the letter dated March 1, 2010, sent to me asking for his permanent
partial impairment rating, as the result of his work injury back on
August 8, 2007.

The percentage of impairment is based on his risk and loss of
motion due to his fusion or ankylosis.  With flexion and extension
loss, that comes to a 21% impairment of that upper extremity, and
with his wrist having an impairment from radial and ulnar deviation,
it is also another 9%.  Therefore, due to the loss of flexion and
extension as well as radial and ulnar deviation, when you add these
to together, the 21%, which is based on Figure 26 on page 3-36 of
the Guides To Evaluation of Permanent Impairment Forth Edition
from the American Medical Association, as well as the Figure 29 on
page 338 for the radial and ulnar deviation, this 21% and 9% added
together equal 30% for loss of motion.  This equals 30%
impairment of the upper extremity or 18% impairment of the whole
person.  Therefore, his impairment is 18% for the whole person.
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(R1X1, p. 3).

A W/C Work Status Report signed by Dr. Wirges on March 5, 2010, reflects that the claimant

was discharged from care on February 25, 2010 at maximum medical improvement in connection

with the August 7, 2007, work-relate injury. (R1X1, p. 4).   

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim

2. On August 8, 2007, the employment relationship existed between the parties 

during which time the claimant earned an average weekly wage of $611.66, generating

compensation benefit rates of $408.00/$306.00, for total/permanent partial disability.

3. On August 8, 2007, the claimant sustained a compensable injury from which he 

reached the end of his healing period on February 25, 2010, and was assigned an anatomical

impairment rating of 30% to the right upper extremity.

4. The evidence preponderated that when the claimant’s age, education, work 

experience, permanent restriction and physical limitation are considered along with other matters

reasonably expected to affect his future earning capacity, he has been rendered permanently totally

disabled as a result of the August 8, 2007, compensable injury, pursuant to Ark. Code Ann. §11-

9-519 (c).

5. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the compensable injury of August 8, 2007.
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6. Respondents #1 have controverted the claimant’s entitlement to permanent total 

disability benefits.

CONCLUSIONS

The compensability of the claimant’s August 8, 2007, right upper extremity injury is not

disputed.  Respondents #1 paid appropriate corresponding temporary total and medical benefits

relative to the August 8, 2007, compensable injury of the claimant, as well as permanent partial

disability benefits to correspond with the claimant’s 30% upper extremity anatomical impairment. 

The claimant maintains that as a result of the compensable injury he has been rendered

permanently totally disabled and entitled to appropriate corresponding permanent total disability

benefits as well as controverted attorney fees.  Respondents #1 deny that the claimant is entitled

to permanent total disability, and note that the compensable August 8, 2007, injury is a scheduled

injury.

The present claim is one governed by the provisions of Act 796, of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Permanent Total Disability

Ark. Code Ann. §11-9-519 (e) (1)(Repl. 2002), defines permanent total disability as the 

inability, because of a compensable injury or occupational disease, to earn any meaningful wages

in the same or other employment.  The claimant has the burden of proving an inability to earn any

meaningful wages.  Ark. Code Ann. §11-9-519 (e)(2).  Ark. Code Ann. §11-9-519 (c), provides,

with the exception of the loss of scheduled body members enumerated in Ark. Code Ann. §11-9-

519 (b), permanent total disability shall be determined in accordance with the facts. Absent a
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finding of permanent total disability, a claimant who suffers a scheduled injury is limited to the

benefits listed in Ark. Code Ann. §11-9-521 (Repl. 2002).        

The same factors – age, education, work experience, medical evidence, motivation, and

credibility – that are considered when analyzing wage-loss-disability claims are usually considered

when evaluating permanent and total disability claims. Cross v. Crawford Memorial Hospital, 54

Ark. App. 130, 923 S.W.2d 886 (1996).

The claimant is a high school graduate who presents credible testimony regarding his

residual symptoms attributable to the August 8, 2007, right upper extremity compensable injury.

The claimant was sixty-two (62) years of age at the time of the hearing.  The claimant is right

hand dominant with a work history consisting of manual labor employment.  In addition to the

anatomical impairment of 30% to the upper right extremity, Dr. Wirges noted that the claimant

also has chronic median nerve compression and thenar musculature atrophy in the right hand

which affects his strength and his ability to manipulate small objects. 

The evidence preponderates that the claimant has been rendered physically incapable of

performing any of his pre-injury jobs, either in the employment of respondents or any of his other

prior employers.  The claimant was employed by respondents for over twenty-five (25) years. 

Since leaving the employment of respondents on medical retirement the claimant has attempted to

earn wages cutting yards, which is at best seasonal.  The claimant has difficulty operating both a

regular lawn mower and a riding law mower because of pain and limited use of his right hand. 

While the claimant is capable of driving, he limits his operation of his vehicle because of residuals

of his injury.  The claimant’s wife does most of the driving.  Most physical activities performed by

the claimant requiring the use of his hands are performed with his left hand.
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Prior to sustaining his compensable injury, in addition to performing his assigned job

duties in the employment of respondents, the claimant also moonlighted working on vehicles on

the side.  The claimant is unable to type or use a computer.  There is no showing that the claimant

has ever performed a purely administrative job or a job that did not entail the use of his hands. 

The claimant is unable to participate in the hobby –  hunting squirrels and rabbits –  that he

engaged in since the compensable injury.  The credible evidence discloses that the claimant’s

ability to assist to his wife with respect to household activities has been minimal due to the

residual of his compensable injury.

Although the claimant takes prescription pain medication for the chronic pain in his right

upper extremity he is never pain free.  The claimant also experiences side effects for the

prescription pain medication.  The claimant also suffers from sleep disturbance attributable to the

compensable injury.  

The evidence preponderates that when the claimant’s age, education, work experience,

medical history, permanent restrictions and limitations, as well as other matters reasonably

expected to affect his future earing capacity are considered, that the claimant is unable to earn any

meaningful wages in the same or other employment as a result to the August 8, 2007,

compensable injury, and as such, has been rendered permanently and totally disabled..

Respondents #1 have controverted the claimant’s entitlement to permanent and total disability

benefits.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent total

disability benefits as the weekly compensation benefit rate of $408.00, as a result of the August 8,
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2007, compensable injury.  Said sums accrued shall be paid in lump without discount. 

Respondents #1 may claim credit or an off-set, pursuant to Ark. Code Ann. §11-9-411, against

the retirement disability benefits paid to the claimant.

Respondents #1 are further ordered and directed to pay all reasonably necessary and

related hospital, medical, nursing, and other apparatus expenses in connection with the treatment

of the August 8, 2007, compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

____________________________________________
 ANDREW L. BLOOD 
 Administrative Law Judge  


