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STATEMENT OF THE CASE

On January 17, 2012, the above-captioned claim was heard in Harrison, Arkansas.

A prehearing conference took place on November 21, 2011.  A prehearing order entered

that day pursuant to the conference was admitted without objection as Commission Exhibit

1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulation

At the hearing, the parties discussed the stipulation set forth in Commission Exhibit

1.  They are the following two, which I accept:

1. The February 12, 2010 Administrative Law Judge and October 15, 2010 Full

Commission opinions in this claim are binding on this proceeding.
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2. Claimant reached maximum medical improvement and the end of his healing

period on January 23, 2009.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to a permanent impairment rating and

permanent partial disability benefits pursuant thereto.

2. Whether Claimant is entitled to wage loss disability benefits.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

With an additional ones added by the parties at the hearing, the respective

contentions of the parties read:

Claimant:

1. Claimant has incurred an anatomical impairment of ten percent (10%) to his

left shoulder (whole body), plus wage loss.

2. The report by Dr. Harold Chakales in which he assigned Claimant his

impairment rating did not occur until August 2011, implying that Claimant’s

shoulder condition is chronic rather than acute in nature.

Respondents:

1. Respondents contend that appropriate benefits have been or are in the

process of being paid as awarded by the Full Commission.
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2. Respondents contend that Claimant was released at maximum medical

improvement in regard to his left shoulder injury by Dr. Anthony McBride on

January 23, 2009. 

3. Respondents contend that Claimant is not entitled to any permanent

disability including the impairment rating assigned by Dr. Chakales.  The

doctor in his report did not cite the basis for the rating–particular whether it

was based on objective findings or diagnostic studies.

4. Respondents further contend that the Full Commission has previously found

that Claimant was not entitled to additional treatment recommended by

Dr. Chakales for his left shoulder injury.  Specifically, the Commission stated

as follows:

In the present matter, we assign greater weight to the
treatment recommendations of Dr. Gaston and Dr.
McBride, who have reviewed the results of post-injury
diagnostic testing, which included a left shoulder x-ray,
an MRI, and an EMG.  Neither Dr. Gaston nor Dr.
McBride have recommended additional diagnostic
testing.  The Full Commission finds that the claimant
did not prove additional treatment as recommended by
Dr. Chakales was reasonably necessary in connection
with the compensable injury to the claimant’s left
shoulder.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant and to observe his demeanor, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above is reasonable and is hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to a permanent impairment rating and permanent partial disability

benefits pursuant thereto.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to wage loss disability benefits.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, the report by Dr. Chakales dated August

16, 2011, consisting of one page; and Respondents’ Exhibit 1, the transcript of the

deposition of Claimant taken November 18, 2011, consisting of 29 transcribed pages and

16 pages of exhibits (said exhibit was separately bound and, per Commission policy, was

retained in the Commission’s file).

Also, at the request of the parties, the transcript of the previous hearing in this case,

conducted on November 17, 2009, has been incorporated herein by reference.

Adjudication
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Introduction.  When I heard this case previously, the following issues were

presented:

1. Whether Claimant sustained compensable injuries to his neck
and right knee.

2. Whether Claimant is entitled to reasonable and necessary
treatment, to include additional treatment by Dr. Harold
Chakales.

3. Whether Claimant is entitled to reimbursement for mileage in
connection with his medical treatment.

4. Whether Claimant is entitled to additional temporary total
disability benefits from March 16, 2009 to June 29, 2009.

5. Whether Claimant is entitled to a controverted attorney’s fee.

I made the following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The stipulations set forth [below] are reasonable and are hereby
accepted[:]

a. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

b. The employee/employer/carrier relationship existed on
or about October 21, 2008.

c. Respondents accepted the injuries to Claimant’s left knee and
left shoulder as compensable.

d. Respondents have paid some medical and temporary total
disability benefits for Claimant’s left knee and left shoulder
injuries.  Temporary total disability benefits were last paid on
March 16, 2009.

e. Claimant’s average weekly wage of $667.00 entitled him to a
temporary total disability rate of $445.00.
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3. Claimant has not proven by a preponderance of the evidence that he
sustained a compensable injury to his right knee.

4. Claimant has proven by a preponderance of the evidence that he
sustained a compensable injury to his neck.

5. Because Dr. Tammy Tucker was not Claimant’s authorized treating
physician, Respondents are not liable for any care she has rendered
to Claimant in connection with his compensable injuries.

6. Claimant has proven by a preponderance of the evidence that he is
entitled to reimbursement, at the rate of 43 cents per mile per AWCC
Advisory 89-2, for all of his travel to providers for treatment that
Respondents have heretofore covered, or which has been found
herein to be reasonable and necessary.

7. Claimant has proven by a preponderance of the evidence his
entitlement to additional reasonable and necessary treatment of his
neck–to include another cervical MRI.

8. Claimant has not proven by a preponderance of the evidence his
entitlement to another EMG.

9. Claimant has proven by a preponderance of the evidence his
entitlement to additional reasonable and necessary treatment of his
left shoulder.

10. Claimant has not proven by a preponderance of the evidence his
entitlement to additional treatment of his left knee.

11. Claimant has not proven by a preponderance of the evidence his
entitlement to additional temporary total disability benefits.

12. Claimant has proven by a preponderance of the evidence that he is
entitled to temporary partial disability benefits from March 16, 2009 to
June 29, 2009.

13. Claimant has proven by a preponderance of the evidence that he is
entitled to a controverted attorney’s fee on the amount of additional
indemnity benefits awarded herein.
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1In this letter, Dr. Chakales also assigned a ten percent (10%) impairment rating
to the body as a whole for “cervical disc syndrome.”  But since the Full Commission
found that Claimant did not sustain a compensable cervical injury, the validity of this
rating is irrelevant.

Respondents appealed this ruling.  In a decision handed down on October 15, 2010, the

Full Commission reversed in part and affirmed in part as modified, holding that Claimant

did not prove that he sustained a compensable injury to his neck or cervical spine, or that

he was entitled to additional treatment of his left shoulder.  McCracken v. Jim Brown Co.,

2010 AWCC 138, Claim No. F812627 (Full Commission Opinion filed October 15, 2010).

In addition, the Commission found that Claimant was entitled to additional temporary partial

disability benefits only from March 16, 2009 through June 15, 2009.  This decision was not

appealed to the Arkansas Court of Appeals; consequently, both it and those findings of

fact/conclusions of law in the February 12, 2010 ALJ opinion that it affirmed are binding on

this proceeding under the Law of the Case Doctrine.  See Thurman v. Clarke Industries,

Inc., 45 Ark. App. 87, 872 S.W.2d 418 (1994).

A. Whether Claimant is entitled to permanent impairment rating and permanent

partial disability benefits pursuant thereto.

The evidence shows that on August 16, 2011, in a letter to Claimant’s counsel

(Claimant’s Exhibit 1), Dr. Chakales assigned Claimant a ten percent (10%) impairment

rating to the body as a whole in connection with his shoulder.1  Claimant contends that he

is entitled to this rating, while Respondents argue that it should be disregarded.

An injured worker has the burden of proving by a preponderance of the evidence that

they are entitled to compensation for a permanent physical impairment.  Wal-Mart Stores,
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Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 882 ((2000); Smith v. Gerber Prods., 54 Ark. App.

57, 922 S.W.2d 365 (1996).  The standard “preponderance of the evidence” means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

Under Ark. Code Ann. § 11-9-102(4)(F)(ii)(a) (Supp. 2011), “Permanent benefits shall be

awarded only upon a determination that the compensable injury was the major cause of the

disability or impairment.”  A “major cause” is defined as more than fifty percent (50%) of the

cause, and a finding of major cause must be proven by a preponderance of the evidence.

Id. § 11-9-102(14).

It is the duty of the Commission to determine whether the injury caused any

permanent anatomical impairment and, if such impairment did occur, the Commission must

determine “the precise degree of anatomical loss of use.”  Jarrett v. Sol Alman Co., 2003

AWCC 101, Claim No. E904563 (Full Commission Opinion filed May 30, 2003) (citing

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Crow v.

Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320 (1994)).  Pursuant to Ark. Code Ann.

§ 11-9-522(g) (Repl. 2002), the Commission has adopted the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993)

(hereinafter the “AMA Guides”), for assessing anatomical impairment, “exclusive of any

sections which refer to pain and exclusive of straight leg raising tests or range of motion

tests when making physical or anatomical impairment ratings to the spine.”  See AWCC R.

099.34.  Any determination of the existence or extent of physical impairment must be

supported by objective and measurable physical or mental findings.  Ark. Code Ann. § 11-9-
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704(c)(1)(B) (Repl. 2002).  As part of its duty to translate medical evidence into an

appropriate impairment finding using the AMA Guides, the Commission may assess its own

impairment rating using the Guides as opposed to relying solely on its determination of the

validity of ratings assigned by physicians.  Polk County v. Jones, 74 Ark. App. 159, 47

S.W.3d 904 (2001).  However, any opinion by a physician on this matter must be stated

within a reasonable degree of medical certainty under § 11-9-102(16)(B).

The entirety of Dr. Chakales’s rating opinion reads:  “With regard to anatomical

impairment, Mr. McCracken’s impairment to the shoulder is 10%.”  He did not cite what he

relied upon in support of this opinion–whether, for example, he used objective findings

and/or subjective complaints.  Moreover, he did not cite whether he used the Fourth Edition

of the AMA Guides as his source for the rating.  In light of the above, only though

speculation and conjecture could I find that this rating is valid.  But speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).  Thus, I cannot, and do not, accept Dr. Chakales’s

shoulder rating as a valid one.

Again, the Commission may determine its own impairment rating under the AMA

Guides.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811 (2003).  But I find, after my

assessment of the evidence, that this cannot be done.  The reason for this is that the record

is devoid of objective and measurable physical or mental findings of left shoulder

impairment per § 11-9-704(c)(1)(B).  I note that the medical records of Claimant that were

introduced in the January 17, 2012  hearing contain no objective findings of an acute left

shoulder injury.  Thus, an analysis of those records admitted at the November 17, 2009
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2While, as discussed infra, I have found no objective findings of a left shoulder
injury, that was immaterial in the previous hearing, where the parties stipulated that
such an injury occurred and Claimant was seeking additional treatment of the shoulder. 
A claimant does not have to support a need for additional treatment with objective
findings.  Chamber Door Ind. v. Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997). 

hearing is called for.2  In its October 15, 2010 opinion, the Full Commission addressed

Claimant’s shoulder injury as follows:

The administrative law judge also found, “9. Claimant has proven by a
preponderance of the evidence his entitlement to additional reasonable and
necessary treatment of his left shoulder.”  The Full Commission does not
affirm this finding.  An x-ray of the claimant’s left shoulder was done in April
1997, with the impression, “1. Old trauma with asymmetrical healing of the
clavicle and irregular lucency of the inferior rim of the glenoid, but no acute
fracture or dislocation is appreciated at this time.”  The respondents accepted
a compensable injury to the claimant’s left shoulder occurring on October 21,
2008.  The claimant testified that he slipped, fell, and landed on his left
shoulder.  The claimant was treated conservatively and was assessed with
“Pain in joint, shoulder region.”  An x-ray of the claimant’s left shoulder was
taken on October 23, 2008, with the impression, “No acute fracture or
dislocation.  Old clavicle fracture and degenerative change is noted.”  The
October 23, 2008 x-ray therefore did not indicate that the claimant sustained
any structural damage to his left shoulder as a result of the October 21, 2008
accidental injury.

Dr. Gaston began treating the claimant’s left shoulder in November 2008. Dr.
Gaston arranged an MRI of the claimant’s left shoulder.  An MRI taken
December 12, 2008 showed “paralabral cysts,” abnormalities in the glenoid
labrum, and mild degenerative changes in the acromioclavicular joint.  An
orthopedic consultation was recommended, and Dr. McBride began treating
the claimant in December 2008. Dr. McBride noted on December 23, 2008
that an MRI revealed “no evidence of rotator cuff tears.  He does have
degenerative changes noted in the glenohumeral joint as well as the AC joint.
In addition, there is a ganglion type of cyst in the superior aspect of the
glenoid extending beneath the supraspinatus muscle.  This is likely from
degenerative changes in the glenohumeral joint.” Dr. McBride assessed “Left
shoulder pain following an injury as well as ulnar neuritis symptoms.  There
is nothing on the studies that suggest an acute injury although he may have
had an exacerbation of preexisting problems with this injury.”  Dr. McBride’s
assessment did not include a recommendation for surgery.
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3References to the diagnosis and/or treatment of body parts other than the left
shoulder have been culled from this quotation to the extent practicable.

The claimant continued to follow up with Dr. Gaston and Dr. McBride.  The
record indicates that the Commission granted the claimant a change of
physician to Dr. Chakales.  Dr. Chakales examined the claimant on May 27,
2009 and June 29, 2009.  When a claimant has exercised his statutory right
to a one-time change of physician, the respondents must pay for the initial
visit to the new physician in order to fulfill their obligation to provide adequate
medical services.  See Wal-Mart Stores, Inc., supra.  The colloquy reflected
in the hearing transcript indicates that the respondents in the present matter
have paid for both of the claimant’s visits with Dr. Chakales.  In any event, Dr.
Chakales’ treatment recommendations include another MRI of the claimant’s
left shoulder.  It is within the Commission’s province to weigh all of the
medical evidence and to determine what is most credible.  Minnesota Mining
& Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  In the present matter,
we assign greater weight to the treatment recommendations of Dr. Gaston
and Dr. McBride, who have reviewed the results of post-injury diagnostic
testing, which testing included a left-shoulder x-ray, an MRI, and an EMG.
Neither Dr. Gaston nor Dr. McBride have recommended additional diagnostic
testing.  The Full Commission finds that the claimant did not prove additional
treatment as recommended by Dr. Chakales was reasonably necessary in
connection with the compensable injury to the claimant’s left shoulder.

Thus, the Full Commission only found degenerative changes in Claimant’s shoulder.

This comport’s with my own analysis of the medical evidence,3 contained in my

opinion of February 12, 2010:

Pre-Incident. . . . [Claimant] underwent treatment for his neck on August 6,
1994 after falling from a horse.  X-rays showed, inter alia, an old compression
injury at C5-6.  He underwent treatment for left shoulder pain on April 4, 1997.
. . . Claimant informed Dr. Robert Ford on January 24, 2008 that his shoulder
was bothering him due to an increase in work load.

Post-Incident.  On October 23, 2008, Claimant presented to North Central
Arkansas Medical Associates with shoulder and knee pain, stating that the
was injured two days before.  No bruising of the shoulder or knee was found,
and his gait was within normal limits.  He was prescribed Flexeril, but no
spasms were noted.  The left shoulder x-rays only revealed degenerative
findings . . . Claimant on December 9, 2008 claimed increased pain in his left
shoulder and lost range of motion.  An MRI was ordered.  The December 12,
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2008 test reflected not only degenerative changes, but reflected labaral injury
and supraspinatus tendinopathy without evidence of full-thickness rotator cuff
tear.

Claimant saw Dr. McBride on December 21, 2008, and reported pain in his
left shoulder, arm, hand and knee, and tingling in the last three fingers of the
left hand.  McBride read his tests on December 23, 2008 and found that
“[t]here is nothing on the studies that suggest an acute injury although he may
have had an exacerbation of preexisting problems with this injury.”  Claimant
presented with neck pain with Spurling’s maneuver.  He ordered a cervical
MRI to rule out neck problems being the cause of the shoulder and arm pain,
and nerve conduction studies to rule out ulnar neuritis.  Cervical x-rays only
showed degenerative changes.  X-rays of the left knee showed only early
joint arthrosis of the medial compartment.  The January 14, 2009
electrodiagnostic study of the left upper extremity was normal.  An MRI of the
cervical spine on January 15, 2009 reflected disc space narrowing at C4-5,
C5-6 and C6-7 with bony spurs, along with reversal of the normal curvature.
Dr. Kyle McAlister wrote:  “I suspect there is some spasm associated with this
degenerative change causing the reverse curvature changes.”  In a follow-up
visit with Dr. McBride on January 23, 2009, Claimant complained of a
“constant burning feeling, aching sensation, dull, achy feeling, stabbing
feeling and sharp sensation,” and stated that the discomfort has not improved
but increases with increased activity.  The left shoulder was injected.
McBride diagnosed him as having “Pre-existing DJD Left shoulder rendered
symptomatic by injury.  Also pre-existing cervical mult-level [sic] spondylosis
with kyphosis rendered symptomatic by injury.”  He ordered home cervical
traction.  While McBride scheduled him to return in six weeks, the doctor
released him to return to work at full duty on that day.

Claimant returned to Dr. Gaston on February 12, 2009, and continued to
complain of left shoulder, neck and left knee pain.  He stated that climbing
stairs at work had become difficult on the knee, and that he was afraid that
his leg would give out on him. . . . On March 3, 2009, Claimant told Dr.
McBride that his neck and left arm pain had not improved.  He reported that
he had been assigned to a new job, and that he is now experiencing right arm
and bilateral knee pain . . . McBride gave him work restrictions of no
overhead lifting, kneeling, squatting, bending, stooping or climbing stairs . .
. On March 12, 2009, Dr. Tucker wrote that Claimant “has (continues to have)
a medical necessity of care for chronic job induced arthralgias.  She
diagnosed him on March 26, 2009 as having cervicalgia.  During therapy on
May 23, 2009, he was noted to have an antalgic gait.

On April 2, 2009, Dr. Gaston wrote a letter that reads in pertinent part:
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[Claimant] is currently a patient of mine.  He was last seen
02/12/2009.  His past medical history is significant for an injury
at work on 10/21/2008.  In regards to your recent
correspondence, I offer the following information.  1.
Diagnoses include cervicalgia, shoulder pain, and knee pain.
2.  The patient likely had some pre-existing degenerative
changes of his knees given his history of knee surgery and of
the shoulders given his history of a physically intensive
occupation.  3.  Objective evidence includes pain with range of
motion of the knee and shoulder along with an abnormal gait.
4.  Prognosis is fair although he has not responded favorably
to treatment thus far.  5.  Further treatment includes pain
management and possible referral for further orthopedic
evaluation.  6.  Restrictions include avoiding climbing and stairs
whenever possible.  I would also avoid looking upward or
reaching above his head.  Because of the knee instability I
would also avoid carrying more than 15 pounds.

Dr. McBride again saw Claimant on April 13, 2009 . . . On May 19, 2009, he
presented following the additional therapy as “doing okay.”  He had no
effusion or swelling [in the knee].  McBride found him to be at maximum
medical improvement, with no need for surgery, and gave him a zero percent
(0%) impairment rating.  He did feel, however, that Claimant needed a
functional capacity evaluation (“FCE”).

On May 27, 2009, Claimant went to Dr. Harold Chakales and complained of
neck, left shoulder and left knee pain, along with bilateral arm numbness.  He
also reported occasional numbness in the ring and small fingers of his left
hand.  The doctor noted that the cervical x-rays showed reversal of the
cervical lordosis.

Claimant underwent the FCE on June 3, 2009 by Nancy Dickey, OTR/L,
Occupational Therapist.  His efforts were found to be valid.  He was found to
have demonstrated the ability to work in the Light category, with very
occasional squatting, no overhead reaching, occasional bending, unrestricted
sitting, one hour of standing, moderate-distance walking, very occasional stair
climbing, no crawling, and 30-pound lift/carry.  During testing, he was noted
to favor one knee over the other at times.

On June 29, 2009, Dr. Chakales wrote:

I saw Mr. McCracken initially on May 27, 2009.  He returned to
my office today in follow up, and I had the opportunity to review
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his old medical records, and I have enclosed a copy of that
review.

From my standpoint, I think we are dealing with a gentleman
who has a potential cervical disc syndrome, as well as
problems with the left shoulder rotator cuff and left knee
problems.  Most likely, he needs to have a current MRI of the
cervical spine, left shoulder, and left knee.  I would recommend
an EMG of his neck and both arms be repeated.

Mr. McCracken will return in 3-4 weeks.  At this time he is
temporarily totally disabled and has been disabled since his
date of injury.

Claimant presented to Dr. Tucker on August 11, 2009 with neck and back
pain.  He was noted to have lumbar spasms.  Among other medications, both
Oxycontin and Oxycodone were prescribed.  She wrote:  “His injuries are
consistent with a fall he had last year on the job and his injuries are
consistent with chronic daily trauma from on the job duties.”

Again, Claimant’s medical records do not contain any objective findings to support a

permanent impairment rating.  For that reason, he has not proven his entitlement to such

a rating.

B. Whether Claimant is entitled to wage loss disability benefits.

Claimant has contended that he is entitled to wage loss disability benefits from the

date last paid until a date to be determined.  Respondents, in turn, have argued that he is

not entitled to such benefits.

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must first prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Connell, supra; Smith, supra.

Because I have not found that Claimant is entitled to such a rating, this portion of the claim

must fail at the outset.
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C. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney’s fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Claimant has asserted that his attorney is entitled to a

controverted fee pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).  However, since he

has not shown entitlement to any additional indemnity benefits, he has not proven that an

attorney’s fee should be awarded herein.
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CONCLUSION

In accordance with the findings of fact and conclusions of law set out above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


