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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 30, 2012,
at Luxora, Mississippi County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MARK MAYFIELD, Attorney at Law,
Jonesboro, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On February 27, 2012, a pre-hearing conference

was conducted in this claim from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and contentions of the parties relative to the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.  

The testimony of Rodney McCain, the claimant, and Raney Gibson coupled with medical

reports and other documents comprise the record in this claim.

DISCUSSION

Rodney Joe McCain, the claimant, with a date of birth of July 27, 1962, is a high school

graduate.  The claimant is left handed. The claimant commenced his employment with respondent
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on April 25, 2005.  In describing his employment history, the claimant’s testimony reflects:

     It’s always been some type of steel industry like JMS.  Next
month would have been seven years, or May 1st would have been
seven years with them. (T. 8).

Prior to his employment with respondents the claimant worked at Maverick, another steel plant. 

The claimant was hired by respondent-employer as a crane operator and to take care of the

IPSCO storage.  The testimony of the claimant reflects regarding the various jobs that he

discharged during his employment with respondent-employer:

     No.  That went on probably about two years and then we
phased the pipe out, and in between that time they added IPSCO
couplings and pipe protectors that we stored.  We phased the pipe
out and then kept the storage of pipe and coupling protectors for
IPSCO. (T. 8-9).

The testimony of the claimant reflects that during the time of the August 26, 2010,

accident, his job duties/responsibilities entailed being in charge of the IPSCO storage for the pipe

and coupling protectors.  The claimant noted that there was a JMSI department added which

shipped out steel.  Regarding his regular work hours, the claimant offered:

     Well, they were generally like 7:00 to 3:30, but shipping,
sometimes it would be 5:30 in the morning until 4:00 or 4:30 it just
depends.  We were there to take care of customers. (T. 9).

The claimant denied experiencing any physical limitations or restrictions prior to August

26, 2010.  In describing his overall health condition prior to August 26, 2010, the claimant’s

testimony reflects:

     Well, I had pre-existent things that I was treated for, but I was a
hundred percent on my job before the accident happened. (T. 9).

In terms of his pre-existing condition, the claimant conceded that he had received treatment for



3

his right knee, which he identified as osteoarthritis, over the years.  The claimant added, regarding

the afore:

     And I was taking some pain medicine as needed for that.  That’s
really the worst thing.  I had sleep apnea I was taking a prescription
for, which I can’t take now because I can’t afford it, no insurance.
     Just general things.  I would go every six months for my annual
check-ups and my cholesterol might be a little bit high at the worst. 
(T. 10).

The claimant asserts that his prior health condition did not interfere with his ability to perform his

job duties in the employment of respondent-employer.

The claimant testified regarding the mechanics of the August 26, 2010, compensable injury

which serves as the basis for the present claim:

     Well, I was on the piece of equipment that I operate, which is
called Kalmar, just a large fork lift.  It not like one that you’d see in
a Walmart warehouse.  I have pictures of those plus the area if I
need to demonstrate and show exactly how the accident happened.
     But I was getting rid of some trash and I took it out to a
dumpster.  I was pulled completely up against the dumpster with
the front tires and packing down the material with the fork.  And
the co-worker, Marcus Mullins, that drives the big Taylor, which is
a sting, it was a stinger on the front of it to pick up the large coils
out in the yard.
     It ran inside the bay to drop the coil off.  When he came back
out, when he came back out, instead of backing way out into the
open area and cutting back to make his turn, he backed just out of
the bay door and cut into me, and I was a sitting duck. (T. 10-11).

The claimant’s testimony reflects the impact of the accident on his body movements:

     It was back and forth and in circular motions also.  He hit me
right above the back rear driver’s side tire and fender.  If I had of
been moving, or if he’d been just a little bit forward, the door on it
is all glass with an insert to step up and step into, it could have been
worse. 
(T. 11).
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The claimant described the symptoms he experienced which he attributed to the accident:

     It was the headache, and then I started having some pain in my
neck, and then just from there, and my boss went ahead and told me
to go the workers’ comp doctor. 

     Had immediate pain some, and then like within an hour my head
was just really hurting real bad, and part of my neck. (T. 11-12).

The claimant identified the location of the pain he experienced as being at the base of his head.  

The testimony of the claimant reflects that pursuant to the directions of his supervisor he

sought and obtained treatment under the care of Dr. Ronald Smith in Blytheville on the day of the

accident.  The claimant testified that Dr. Smith released him to light duty work and he reported

for same the following morning, August 27, 2010.  As to his ability to perform the light duty

work, the claimant offered:

     Well, the reason - - I did office work also.  I was also like a,
when the boss wasn’t there, it was all on me.  I was like, as far as
the IPSCO storage that I was originally hired for, I was the one-
man job.  I did the office work, did the floor work.
     But I was like a supervisor and even like an assistant operating
manager; when he wasn’t there, it was me. (T. 12).

Regarding the jobs that he performed while on the light duty release authored by Dr. Smith, the

claimant testified:

     Well, it was just office work.  No lifting.  It’s all in here on what
he did - - no lifting, those limitations, restrictions.
     We thought it was maybe just a bad whiplash at first, but it
progressed as days went by. (T. 13).

The claimant testified that Dr. Smith first referred him to physical therapy, where he

underwent nine sessions at the hospital in Blytheville.  The claimant continued to work full-time

light duty while undergoing the physical therapy.  The claimant testified regarding his continuing
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symptoms during the afore:

     Continuing on down my shoulder blade, both shoulders and
down my left side, down my spine, and like even today it’s down in
my hip and down my left leg. (T. 13).

The claimant’s testimony reflects regarding the impact of the physical therapy on his condition:

     Yeah, the last two to three visits it was actually doing more
harm that it was helping; I was hurting.  I would leave hurting.  And
before the present visits it would seem like temporarily maybe for a
few minutes it might have helped, you know. (T. 14).

The testimony of the claimant reflects that by the time of his return visit to Dr. Smith his

symptoms were in his neck, down his mid-back, underneath his shoulder blades, down his left

spine and all the way down to his left foot.  The claimant’s testimony reflects that following a

cervical MRI he was referred by Dr. Smith to Dr. Cortez, a Jonesboro neurosurgeon.

The claimant testified that he was seen by Dr. Cortez one time and assessed as a non-

surgical candidate.  The claimant maintains that he was then referred by Dr. Cortez to pain

management by Dr. Gera, a Jonesboro pain management specialist.  The claimant offered

regarding the treatment under the care of Dr. Gera:

     Dr. Gera’s visit did not go well whatever.  He had an
EMG/Nerve Conduction study test done because at the time when I
was in there my left arm and hand was all tightened up.  They found
a mild case of carpal tunnel.

     But he said that I wasn’t in no pain, I was taking too much pain
medicine, there was nothing that he could do for me and released
me  full duty that day. (T. 15).

The claimant testified that at the time of his visit with Dr. Gera he was taking hydrocodone for

pain, which had been prescribed for his right knee:

     Well, I had already been taking the 5.5 off and on as needed for
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my right knee. (T.15).

The claimant testified that the hydrocodone had been furnished by his family physician.  

The testimony of the claimant reflects that Dr. Smith had prescribed pain medication in

connection with the treatment of the injury growing out of the August 26, 2010, accident.  The

claimant testimony reflects:

     He gave me hydrocodone one time, but then he called it
something else.  I’ll have to look that up.  But he only gave it to me
one time, and then one time he sent me home and told me to take
Tylenol and aspirin. (T. 16).

The claimant acknowledged that any medicine that had been prescribed by Dr. Smith had been

used up by the time he was seen by Dr. Gera.

The claimant testified that after he was released by Dr. Gera, he returned to Blytheville

and went to Dr. Mittal, his family doctor.   The testimony of the claimant reflects, regarding the

afore:

     And of course all this time, all the reports from the doctors he
had been receiving, and I explained to him what had happened. 
And he examined me, and he put me on a six hour work day for
about 14 days with restrictions and gave me a steroid pack and
medicine for muscle, a muscle relaxer and then still my pain
medicine. 

     And that gave me time to get to the next doctor, because it was
so far in between on (sic) every one of these. (T. 17).

The claimant testified that he saw his family doctor on December 3, 2010, the same day that he

left Dr. Gera’s office.  The claimant offered that the six hour work day restriction continued

through December 20, 2010.  The claimant’s testimony reflects that respondent-employer

provided work for him in accordance with the six-hour work day:
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     Yes, still doing office work only, and what walking that I could
do out on the floor. 

     No operating heavy equipment by any means, or nothing. (T.
17).

The testimony of the claimant reflects that after December 20, 2010, he returned to Dr.

Smith, who was the respondents’ designated medical provider.  The claimant testified he

requested a change of physician.  The testimony of the claimant reflects that pursuant to the afore

request, the Commission selected Dr. Gregory Ricca, a Jonesboro neurosurgeon, as his treating

physician.

The claimant testified regarding the nature and duration of his medical treatment under the

care of Dr. Ricca:

     I seen him about three times, I believe.  When we got to Doctor
Ricca I thought we were getting somewhere, because he looked at
the MRI disk, and all of these other doctors that had followed me
all the way to Doctor Ricca, the radiology report of the MRI was
misleading and misrepresenting to the MRI disk itself, so Doctor
Smith, Doctor Cortez, Doctor Braden, even my family doctor, as
far as reading the radiology report, was wrong. (T. 18). 

The claimant explained that his contact with Dr. Braden was the fact that he did the nerve

conduction study test that Dr. Gera had ordered.   The testimony of the claimant reflects that Dr.

Ricca also referred him to pain management.  Regarding the afore, the claimant testified:

     Doctor Ricca discussed the options and explained and showed
us a good spinal cord and a bad one and discussed the options. 
And of course nobody wants to have surgery unless it’s needed, be
a last resort, but he did discuss at that time about how he would do
it if he did the surgery.
     And he said that he wasn’t sure at the time, but we’d go to pain
management and see what happened there.

     He referred me to Dr. Savu, because I told him of the incident I
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had with Doctor Gera. (T. 19).

The testimony of the claimant reflects that he was seen by Dr. Savu  four (4) times.  The

claimant testified regarding the medical treatment he received while under the care of Dr. Savu:

     He did the nerve blocks in different areas of my neck and my
back, and none of those made any difference, they did not work. (T.
19-20).

The claimant was continuing to work light duty during the time he was receiving treatment under

the care of Dr. Savu.

Having not received any relief from his symptoms from the treatment provided by Dr.

Savu, the claimant returned to Dr. Ricca.  Regarding the manner in which his medical treatment

ended with Dr. Ricca, the claimant’s testimony reflects:

     Well, we had a problem there, too, unfortunately.  The next visit
after him explaining all of that I had a follow-up visit and I was
speaking to him about the length of walking in the buildings I had
to walk in was making me worse, and I was getting really down and
out because it was taking so long to try to get something done and
move forward, and I was wanting off from work after about a year
or so.
     And he said that he would have the MRI ordered on my both - -
I have multiple injuries.  I have permanent damage.  And each
doctor I would go to, they would ask me - - they would want me to
pinpoint one area that hurt the worst.
     My back was overlooked all of this time, even though I would
discuss it, “I’m hurting in my lower mid-back.”
     The MRI was done and there was some stuff found, but the
second visit that I had with Doctor Ricca, he came into the office, I
was explaining some things to Tracy Lawson that’s the manager of
Independent Medical Solutions, and he walked into the office and
he slapped me pretty hard on the knee and he said, “You’re here to
me.  When you get done, just let me know.”
     The visit before went really great.  I thought we was going to
get somewhere.  I don’t know if he was having a bad day or what,
but that whole visit went wrong. (T. 20-21).
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The testimony of the claimant reflects that Tracy Lawson was the nurse case manager.  As to

being accompanied by the nurse case manager to his various doctors’ visits, the claimant testified:

     Well, most of them was Betty Jarrett that works with her, but
she was at a couple of them.  But anyway, that visit went terribly
bad.  He had it set up to have an MRI ordered on my lower back,
lumbar, and that night when I got home I was hurting so bad and so
disgusted and so frustrated, because like I said, from Point A to
Point B was taking so long to get anywhere to even attempt to get
anything done to try to find out what was going on.
     Well, I called Betty on the phone and I was talking to her about
how the visit went.  I was upset and disturbed and I said, I made
the statement, “What if I’d told hm that he assaulted me and I was
going to call the police, if I’d copped an attitude like he did,” not
meaning nothing by it. 
     Well, she goes and tells Tracy.  Tracy talks to Doctor Ricca that
morning of the next visit before I get in there, so therefore he no
longer wanted to be my doctor. (T. 21-22).

At the time of the claimant’s second visit with Dr. Ricca of May 25, 2011, he was still on light

duty.  

The claimant was last seen by Dr. Ricca in August 2011.  It was during the August 2011,

visit that Dr. Ricca relayed that he would no longer serve as the claimant’s treating physician. 

The claimant added regarding the afore:

     And he apologized for his statement or whatever, you know, but
he just didn’t - - And I still wanted actually for him to be my
doctor, but it just didn’t work our like that, due to the
communication on somebody else’s part. (T. 22).

The claimant’s testimony reflects that following the final August 2011, visit with Dr. Ricca

he was seen by Dr. Thomas.  The testimony of the claimant reflects regarding the afore:

     That’s when I got to Doctor Thomas, and that’s when the
insurer wanted the FCE test ordered for work status.
     I seen Doctor Thomas one time.  He said that I had permanent
damage, going to have to learn to live with it, wasn’t a surgery
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candidate, was going to have the test done for work status.  So he
had the test done.  He released me. (T. 23).

The claimant was still on light duty at the time of his evaluation by Dr. Thomas, however was

released to full duty by same.  The claimant testified:

     Yes, that’s when we were at, well, when they were actually
waiting to hear from him, and also myself.  And Doctor Thomas has
about a one paragraph of a 19 page test of all the different tests that
I did in Jonesboro, and his findings in that test I disagree with.

     I feel like that the whole test was not reviewed carefully.  And
the first two pages, the first page of the test is exactly what he
wrote in that little bitty paragraph, “permanent medium status with
limitations”.

The claimant’s testimony reflects that he only worked six hour work days for 14 days.  As far as

his work status following the FCE and report of Dr. Thomas, the testimony of the claimant

reflects:

     I was still working light duty until they actually got confirmation
of what my work stat was, which just took care of how much
weight I could lift on a normal day occasionally whatever, and
that’s also, I mean, that’s in there. 

*          *        *

     Well, I tried to do my regular job.  I tried to get on the fork lift;
I hurt too bad.  Plus on further into the test you’ll see where I only
have about 50% movement of my neck left to right and forward
and backward.  I cannot turn my neck all the way around.
     I could not - - it would have been unsafe for me to even keep
trying to operate equipment because of the blind spots, not just for
me, but for the other employees also.
     My boss, he was trying to work with me.  He said, “Well, try,”
you know, “and if you can’t, you let me know.” (T. 24).

The testimony of the claimant reflects that Brad Howerton, the operation manager of

respondent-employer, was his boss.  As far as relaying his inability to perform the job to Mr.
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Howerton, the claimant testified:

     Well, I tried, and I’d tell him how it was working out and I
would ask if I could get someone else to do the physical part for me
if I was hurting too bad at the time or couldn’t to it.
     I can’t operate equipment no more unless somebody can get my
neck to turn almost 190 degrees without no pain. (T. 25). 

 An August 3, 2011, change of physician order was entered by the Commission allowing

the claimant to be treated by  Dr. Harold Chakales.  The claimant was seen by Dr. Chakales on

November 16, 2011.  Regarding his contact with Dr. Chakales, the claimant’s testimony reflects:

     Doctor Chakales was my last visit on November 16th.  He took
x-rays.  He wanted another EMG nerve test done for the simple
fact that, well, one was the length of time from the previous one,
the second, I explained to him and there are still issues going on
right now that have not been looked at.
     Number one, my lower mid-back where the compressed bulging
disc and the minimum fracture at T12, and then it feels like my back
and neck and shoulder has a temperature.  I stay hot back there all
the time, which is a sign of nerve root damage, which Dr. Smith
had in his report at the beginning, but that was just it, it was just a
report.  (T. 25).

  
The claimant continued:

     Right, he wanted to do the additional test and he wanted to
review the FCE report and he wanted me to come back in two
weeks, and he had the appointment set up.  Even though I was
denied to get to go back, he passed away about a week before my
appointment anyway.

     So it would have to be another doctor found. 

     But in his physical examination it was neck injury and shoulder
injury. (T. 25-26).

The claimant was only seen by Dr. Chakales on one occasion.  While the Change of Physician

Order regarding Dr. Chakales was entered on August 3, 2011, the claimant was seen by Dr.
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Thomas on August 10, 2011, and ultimately released to full duty by same.

The testimony of the claimant reflects that he last performed work for respondent-

employer on October 29, 2011.  The claimant’s employment was terminated by respondent-

employer on November 1, 2011.  The claimant testified that he was informed that the basis for the

termination of his employment was poor work performance on his inventory being off at the fiscal

count audit year.  The claimant acknowledged that he had received a warning regarding the

inventory:

     A couple of them, you know, on the inventory being off.  And I
will take blame for some of it, but I was held a hundred percent
accountable for - - 
     When I got hurt, I lost the ball.  I lost the ball and never got it
back.
     There was more than just me involved being on the inventory,
including my boss. (T. 27).

The claimant received unemployment benefits following the termination of his employment

by respondent-employer.  The claimant explained that he filed for the benefits the day following

the termination of his employment:

     And applied for it, and it come back and said he put down poor
work performance, which Mr. Gibson told me when it was time to
part ways that was all they were going to put down was the
inventory that we did this previous year, it being off, and nothing
was going to be said about being hurt.
     And anyway, there wasn’t enough information on the reason
that they gave for me to be denied. 

     I get $264.00 a week.  It was a total of $6,332.00 that I could
draw.  I have five weeks left. (T. 27-28). 

The testimony of the claimant reflects that the last medical treatment he received in

connection with his compensable injuries was had on November 16, 2011, when he was seen by
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Dr. Chakales.  The claimant testified that he has been denied medical treatment by respondents

since the November 16, 2011, visit to Dr. Chakales.  The claimant’s testimony reflects that he is

not receiving medical treatment from his family physician, Dr. Mittal.  Regarding the afore, the

testimony of the claimant reflects:

     No.  I went to my semi-annual that we go to for our regular
checkup with the doctor, but that was for, you know, cholesterol,
sugar, you know, check your blood work.  And I had to call them
and ask them, you know, what would they charge me out of pocket
and what test can we do to get by with to continue our maintenance
medication.
     Another point that I want to make is each doctor that I went to,
up front they knew what medicines I was taking.  When they asked
me if I needed any pain medicine, I said, “No, I’m going to try to
work with what I have, and this will be turned in to my family
doctor, and if I need something further, then I will get with him,
and if he needs to, he can get with y’all and keep it going to one
doctor under my maintenance medicine where I’m not getting
medicine from one doctor here and one doctor here and one doctor
there.”(T. 29).

The claimant described the symptoms that he was experiencing at the time of the hearing

that he attributed to the August 26, 2010, compensable accident:

     Well, as of today, I’m hurting real bad right now.  My neck, my
shoulders, I have catches in my shoulder.  I have constant pain. 
The pain eases up a little bit with my medicines for a little while, but
not much, and still all the way down to my foot, my left foot.
(T.30).

The claimant was permitted to stand at times during his testimony, explaining:

     It’s my, it goes down my left side all the way down my hip and
down my foot.  And what causes that the most is a lot of walking,
or even a lot of sitting, as far as that goes.
     I had a rough night last night.  No matter how I could lay I hurt,
because I’ve been having them catches in my shoulder worse and I
don’t know why.
     I’m not dead.  I haven’t laid down, and I try to do things, but
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even driving, I have to, if I’m going for a very long time, I have to
stop and get out and move around a little bit because I get to
hurting.
     Even driving a car I have to be careful.  I have to pay attention
to the side glass and rear-view mirror because I cannot turn all the
way around.  I cannot move fast like what I used to.  
     I don’t think the company would talk anything bad about me on
my performance before this accident happened except maybe the
inventory, because I was a hundred percent.  I was there when my
boss could not be there.
     I live five minutes from work is how far I live from there. (T.
30-31).

In terms of his physical ability to return to any type of job, the claimant offered, based on

the FCE results:

     Well, I’m able, evidently able and capable of, on a medium
status, whatever the medium work status mean, with restrictions.
(T. 31).

As noted above, the claimant is receiving unemployment benefits.  Job-search wise, the claimant

testified:

     I have called a couple of different place, I’ve applied online. 
And I’ve been honest about it, and honesty in this part is not going
to get me a job. (T. 31).

The claimant’s testimony reflects that he discloses his August 26, 2010,  injury and resulting

symptoms when applying for employment:

     That I’m looking for something on a medium status, office work
or something that I can do and get back into the work field.
     When I went to see Doctor Chakales that day Betty Jarrett was
there and I had just gotten that FCE test report of 19 pages, and I
asked her what was I supposed to do with that when I applied for a
job.
     I said, “Am I supposed to stay off my medicine for a week to
where I can pass a drug test, if I can even stay off of it that long,
and then go to an employer and act like nothing’s happened and lie
to them?”  I said, “Is that honest?”
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     Or I said, “Do I show them that 19 page report?” (T. 31-32).

The claimant maintains that he has not been physically able to work since his employment with

respondents was terminated on November 1, 2011.

The testimony of the claimant reflects that he is seeking continuing and/or additional

medical treatment in connection with the August 26, 2010, work injuries, to include his lower

back.  

During cross examination, the claimant acknowledged that he has been a patient of Dr.

Mittal, his family physician, for a period of time, since 1999 or 2000.  The claimant concedes that

during the course in excess of a year since his injury he had been seen by three (3) neurosurgeons

(Drs. Cortez, Ricca, and Thomas), and two (2) pain management physicians (Drs. Gera and

Savu).  

The claimant disputes that both pain management physicians found that he was at

maximum medical improvement.  Regarding the afore, the claimant added:

     Well, Doctor Gera had, Doctor Gera said there wasn’t nothing
to do.  He was actually thinking I was exaggerating and making up
a big story and he said there was nothing he could do, and that’s
when he released me. (T. 34).

The testimony of the claimant reflects that Dr. Gera sent him back to work.   The claimant

testified regarding Dr. Savu:

     Doctor Savu thought that the nerve blocks and stuff that he did
on me would help, and yes, he did talk to me about a work
hardening program.  And by the time I got to the office, the
Independent Medical Solutions lady had called me and said that she
had it set up.  I said, “Okay.”  I said, “That’s fine, but who’s going
to be responsible if trying to do all this stuff make me worse or
causes more damage when we don’t even know for sure yet what’s
going on?”
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     She said, “Well, you don’t have to do it.” (T. 34-35).

The claimant acknowledged that he was released to return to regular duty work by Dr.

Thomas, and that Dr. Cortez that not want to perform surgery in connection with his injury.  The

testimony of the claimant does reflect that Dr. Ricca mentioned surgery.  The claimant disputed

that he was taking “large doses of pain medication”, however acknowledged that the pain

medicines were not making a difference in his symptoms.  

In acknowledging that he had a prescription of hydrocodone filled three days before the

August 26, 2010, accident, the claimant testified that the same was his regular monthly

maintenance medicine.  The claimant maintains that his taking hydrocodone as needed for the

months preceding the August 26, 2010, accident was for his right knee.  The claimant concedes

that he has been diagnosed with chronic fatigue syndrome.  

The claimant denies that he was diagnosed as having cervical or degenerative disc disease

before the August 26, 2010 work-related accident.  Regarding the entries in the medical records

of Dr. Mittal referencing cervical disc disease, the claimant testified:

     That’s because when the accident happened when I’d go see him
I’d turn in all the records, and he knew that I was being treated for
that. (T. 37).

The claimant testified that he was not aware of the cervical disc disease reference in the records of

Dr. Mittal dating back to 2009.  The claimant again maintained that he did not have any neck

problems before the August 26, 2010, work-related accident:

     Well, I didn’t.  If I had any, if I had any pre-existing like that, I
wasn’t having no problems with it until after the accident.  It was
not known until after the accident, as far as I’m concerned. 

     The worse thing I was being treated for was my right knee. 
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(T. 37-38).

The claimant testified that he is aware that Dr. Ricca, as did Dr. Gera, found some things

that were inconsistent between his complaints and what he was finding physically.  The claimant

was questioned as to whether it was at the point that Dr. Ricca relayed that he did not believe him

that he mentions being assaulted by him:

     No, I didn’t say that he assaulted me, I said what if I had caught
an attitude like he had that day for slapping me on the knee like he
did, if I had said, “Well, you assaulted me, what would you do if I
called the police?” 
     And I talked to Betty Jarrett about that in confidence.  That’s
just the way I felt.  That’s how that visit went that day. (T. 38-39).

The claimant acknowledged that he wanted to be taken off from work because of his injury and

that Dr. Ricca kept him on light duty, which was provided by respondent-employer. (T. 40).  

With respect to the duration of his diagnosed chronic fatigue syndrome, the claimant

offered:

     Chronic fatigue, I’m not really sure on when he diagnosed me
with that.  That’s been a while, but it’s not really a problem. (T.
41).

The claimant was taking Provigil before the August 26, 2010, work-related accident.  The

claimant’s testimony reflects that he takes Librax for sleep apnea.  The claimant noted, regarding

the sleep apnea that he would sleep all night and still feel tired when he got up.  

The claimant offered regarding the temperature difference in his neck that he has

experienced since the August 26, 2010, accident:

     My neck and my shoulders and down about my mid-back would
stay warm most of the time.  It’s like a tingling.  It’s a sign of the
nerve root damage. (T. 41).
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As far as the absence of the mentioning of the above symptoms from the medical records of Dr.

Mittal three weeks earlier, the claimant testified:

     Well, three weeks ago was the follow-up.  It had nothing to do
with this. (T. 41)

The claimant testified that the visit to Dr. Mittal three weeks earlier was actually the product of

his semi-annual visit.  As to complaints or problems with his left knee that were mentioned in the

records of Dr. Mittal the claimant testified:

     About a week before that I tried to help somebody do some
stuff in a bathroom, and just the bending, stooping, and crawling
around a little bit, I had to stop because it was increasing the pain.
     So see, I’m not dead, I’ve been out there trying to do some
things.  There’s some things I can’t do. (T. 42).

Regarding the status of his symptoms to which he attributes to the August 26, 2010,

work-related accident over the past twelve months, the claimant testified:

     No, over time it got worse, but then it’s like these last two days
I’ve hurt more.  I have my good days and I have my bad days. 
There’s been times this last week that hasn’t been a problem before
that taking me longer to take a shower and get ready early in the
morning. (T. 42).

The testimony of the claimant reflects that he has not benefitted from the different treatments that

have been tried:

     That’s true, none has helped so far.  And I’ve been told it’s
permanent damage, so nothing’s going to help. (T. 43).

The claimant acknowledged that he had some supervisory responsibilities in his

employment with respondent.  Further, the claimant concedes the he knew that the audit which

occurred right before the termination of his employment was coming:

     Yes, we knew.  We had worked on it within two weeks of when
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it came up. (T. 43). 

The claimant agreed that he had been given write-ups and that the last one before the termination

of his employment reflected that it was a final warning.  Further, the claimant concedes that the

issues concerning the audit came up over a period of several months:

     Correct.  The sad part about that is there’s about three or four
other people involved in it.  Like I said, I lost the ball and never got
it back.  I couldn’t stay on the floor and spend the length of time to
try to get things straightened out, I had to depend on others. 

     No, I’m saying I’m responsible, but not one hundred percent. 

     Couldn’t walk, couldn’t walk out there lengths of time and bend
and stoop and count, no. (T. 44). 

In filing for unemployment benefits after his employment was terminated by respondent-

employer, the claimant acknowledged that he relayed that he was able and available for work. 

The claimant characterized his availability as “on a permanent medium status”. (T. 45).  The

claimant continued:

     When I applied for my unemployment, I put on there what I was
told, was because of the inventory being off and that I was held one
hundred percent accountable for other people’s mistakes besides
my own. (T. 45).

The claimant testified that it would not surprise him that the notes of Dr. Ricca are devoid

of objective findings to account for his symptoms of hip and leg pain.  The claimant’s testimony

reflects, regarding the afore:

     No, it wouldn’t surprise me, and the reason for that is is because
of multiple injuries.  Every intake you go to and see a doctor
you’ve got a man to color in, and I called him on it, and he looked
it up in the computer and he had it.
     He said, “Why hasn’t this been addressed before?”  I said, “It’s
because you were concentrating on one thing.” (T. 45-46).
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The claimant elaborated on the impact of the accident which he maintains resulted in him

sustaining multiple injuries:

     No, I was just - - I was hit with a machine about 15 miles an
hour with about a 60,000 pound piece of machinery with me sitting
still, and rocked back and forth seemed like about three or four
minutes. 
(T. 46).

Regarding his request to be taken off work, the testimony of the claimant reflects that it

was made during his second or next to last visit to Dr. Ricca.  The claimant’s testimony reflects:

     I asked him, and I had, I even had pictures of the building, the
walking, the length of time it’d take me to walk to one building and
how far I had to walk.  And that’s when he said it was justifiable to
go ahead and order an MRI on my lower back, but he needed a
little more justification before he put me off. (T. 47).

The claimant maintains that the reason he wanted to be taken off work was because his condition

was getting worse.  The claimant testified that he continued to perform light duty until his

employment was terminated on November 1, 2011.  The claimant asserts that after his

employment was terminated there was no improvement in his condition. (T. 47).

Raney Gibson the director of respondent-employer with job responsibilities which include

Human Resources, has been so employer for seven to eight years.  Mr. Gibson provided

testimony regarding the termination of the claimant’s employment by respondent-employer:

     Yes.  We have our termination notice here, which I went and
met with Rodney and we signed the day of the termination.  And
back in about March, you know, we had had inventory also in
March and the same issue arose then, you know, we were off on
our count.  I have it right here.
     Your Honor, I don’t know if you want to see all this or not, but
we have a write-up on 3-14 where we were off on our inventory,
and Rodney had signed it and agreed to it.
     We also have one on 4-5 for the same thing, and then the last
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audit that Rodney had mentioned, it was in October, and he did
know several weeks, you know, in advance that the audit was
coming, and we still continued to have issues where – and I know it
doesn’t mean anything, you know, to y’all, but it’s like there’s 98
pink tags and 171 invalid tags, which is a substantial amount, you
know, when you’ve been warned twice.
     All I know Rodney - - Rodney is correct in saying that there
were other people involved when Rodney was out, but he was in
charge of it and he knew it was coming, you know, two or three
week down the road.

       Our point was you’re in charge of it, you still had time to go
back and check and let us know something was off or have those
corrected, but that didn’t happen.
     And considering he had been written up for it twice before, that
was when he was terminated. (T. 49-50).

Mr. Gibson denied that the fact that the claimant had a workers’ compensation injury played any

role in the decision to terminate his employment.  Regarding the claimant’s light duty restrictions

in connection with the compensable injury, Mr. Gibson testified:

     I mean, we provided, like Rodney had said, Brad Howerton, the
supervisor, and I’m sure you’ll agree, you know, he was very
accommodating and worked with Rodney really well.  When
Rodney was out, you know, we’d fill in for him, but we provided
the light duty.  I think Brad was very accommodating.  (T. 51).

The medical in the record reflects that the claimant was seen by Dr. Ronald D. Smith, the

respondent’s physician designated on August 26, 2010, in connection with the injury growing of

the work-related accident of the same day.  The claimant’s injury was diagnosed as a cervical

strain by Dr. Smith, for which he was prescribed Lortab, as needed.  Dr. Smith released the

claimant to return to work with restrictions which included a 15 pound lifting restriction and no

driving equipment until he had normal movement of his head.  The claimant was seen in follow-up

by Dr. Smith on September 1, 2010.  The Physician’s report relative to the afore reflects the

diagnosis of cervical sprain; limited the claimant’s work; directed the use of heat, Ibuprofen and
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extra strength Tylenol, the MRI did not disclose a surgical problem; that there was bulging disc

on the left side. (CX #1, p. 22).  When again seen by Dr. Smith on September 13, 2010, the

Physician’s Report relative to the visit reflects a diagnosis of cervical sprain with nerve root

symptoms.  In addition to being referred to physical therapy, the afore report noted that the

claimant was to continue pain medicine and work restrictions.  The report noted that if there was

no improvement with physical therapy the claimant would be referred to a neurosurgeon for

evaluation. (CX #1, p. 23-24). 

The medical in the record reflects that the claimant was again seen by Dr. Smith on

September 16, 2010.  The Physicians’ Report of the afore visit reflects the diagnosis of cervical

sprain with nerve root symptoms.  The report also reflects the presence of work restrictions and

an MRI of the cervical spine was ordered.  (CX #1, p. 25-26).  A October 7, 2010, Physician’s

Report noted the claimant work limitations and plans to refer the claimant to a neurosurgeon. (CX

#1, p. 27-28).

The evidence reflects that the claimant commenced physical therapy as prescribed by Dr.

Smith on September 21, 2010.  The afore physical therapy notes reflect the claimant ‘s history of

pain in the cervical spine, and down between his shoulder blades that began with the August 26,

2010, accident.  The assessment of the claimant’s complaint by the physical therapist was that of

pain in the spine and joint contracture.  Further, the physical therapy notes reflect that the

claimant relayed pain in his cervical spine on the left side as well as his left shoulder blade, and

lumbar spine.  Additionally, the October 8, 2010, physical therapy notes recited the presence of

palpable muscle spasms in the superior border of the left scapulae. (CX #1, p. 30-52).

The claimant was referred by Dr. Smith to Dr. Ricardo Cortez, a Jonesboro neurosurgeon,
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in connection with the injuries growing out of the August 26, 2010, compensable accident.   The

claimant was initially seen by Dr. Cortez on October 19, 2010, and the report relative to the visit

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. McCain is a 48-year-old
male, who sustained a work injury several months ago.  Since then
he has been suffering from neck, upper back, and left shoulder
discomfort.  He has been seen by a physical therapist and states that
for the last few visits of his time that he was actually getting worse. 
He denies any numbness or tingling into his fingers and denies any
motor weakness or any problems with his lower extremity gait.  He
had an MRI of his cervical spine, which demonstrates a disk
herniation and was sent to me for surgical opinion. 

*          *          *

PHYSICAL EXAM: The patient is a frail man and smells of
tobacco.  He had limitation of neck flexion and extension, as well as
lateral rotation bilaterally.  He has no gross motor deficits in his
upper or lower extremities.  His reflexes are normal at the biceps,
brachioradialis, knee, and ankle.  His extensor plantar response is
flexor.  Hie toes are down going.  He had no Hoffman’s sigh.

DIAGNOSTIC IMAGING: MRI of the cervical spine demonstrates
multilevel cervical spondylosis with paracentral disk hernination at
C5-C6 on the left causing a moderate amount of neuroforaminal
disease.

ASSESSMENT: Neck pain and strain without radiculopathy.  I
have told him that he is not a surgical candidate, as surgery for neck
pain has poor outcomes in the absence of instability.  There is no
suggestion of instability on any of his imaging and he has no
radicular signs to go along with the disk herination in his neck.  As
such, he is not a surgical candidate.  He should be referred to pain
management for consideration of epidural steroids.  He needs no
further followup with me. (CX #1, p. 54). 

The record reflects the presence of the September 3, 2010, radiology report of the

claimant’s cervical MRI which was obtained at Great River Medical Center pursuant to the
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directions of Dr. Smith.   The impression recited in the radiological findings are as follows:

1. C2-3 Mild Bulging Disc
2. C4-5 Mild Bulging Disc with Borderline Spinal Canal

Stenosis Measuring 0.9 CM.
3. C5-6 Small Disc Protrusion on the Left with Mild Left

Neural Foraminal Narrowing.
4. C6-7 Small Left Paracentral Disc Protrusion with Mild Left

Neural Foraminal Narrowing.
5. Minimal DJD and DDD is seen in the Cervical Spine.

(CX#1, p. 55-56).

Dr. Cortez authored a Disability Certificate in connection with the claimant’s October 19, 2010,

evaluation.  The claimant was placed on light duty work until seen by pain management.  The

restrictions imposed on the claimant’s work activities included no lifting greater than 10 pounds,

no lifting above head weights greater then 10 pound on low back/shoulders. (CX #1, p. 59). 

Pursuant to the above pain management referral of Dr. Cortez, the claimant was seen by

Dr. Sunil Gera at Pain Management Medical Clinic on November 4, 2010.  The initial consultation

report of November 4, 2010, recited the claimant’s chief complaints as back pain, shoulders pain,

neck pain and left arm/hand pain.   The November 4, 2010, report further reflects, in pertinent

part:

HPI: 48 year old white male alleged to have been injured at his
workplace on 08/26/2010 when he was operating a forklift and was
hit from the side by another piece of equipment at a speed of 10 to
15 miles per hour.  He states he sustained a whiplash injury and
since that time he has been having pain.

Pain is sharp, aching, burning in character, denies radiation.  Pain is
constantly present.  Associate with numbness in the bilateral
shoulder, left arm, hand and fingers.  Noticing weakness in left
shoulder, bilateral arm, left hand and grip.  Rotation of neck,
bending head forward, head backward, head laterally, bending body
forward, body backward, walking, sitting, lifting heavy objects,
sneezing, coughing increases the intensity of pain.  Pain medication,
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laying down, standing gives relief.  He had physical therapy without
much relief.  He takes chronic narcotics.  Denies bowel or bladder
incontinence associated with this pain. 

*          *          *

MEDICATION: Provigil.  Hydrocodone. Aspirin.

PHYSICAL EXAMINATION:

*          *           *

Palpation:
Muscle spasm: Moderate spasm
bilateral sternocleidomastoid and
trapezius left greater than right.
Facets: Moderate tenderness
bilaterally approximately C3,C4
downward.

*           *            *

DIAGNOSTIC STUDIES: MRI cervical spine 09/03/2010 in
Blytheville hospital per radiology report has shown mild disk bulge
at C2,C3.  Mild bulge at C4,C5 without spinal canal stenosis.  At
C5,C6 disk protrusion on the left with mild lateral neuroforaminal
narrowing.

ASSESSMENT:
1. Cerviclgia.
2. Cervical spondylosis with facet

arthropathy.
3. Degenerative disk disease cervical

area with disk bulges. 
4. Pain extremity.
5. Possible cervical strain.

PLAN:
1. Discussed in detail the above described etiology with the

patient and case manager using the spinal model and spinal
chart.  Patient interrupted with many questions.

2. He states he has occasional numbness in the left fingers. 
During my examination he would not flex his wrist, he
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could touch index finger to thumb, repeatedly denies he
cannot flex the other fingers.  After my examination and
while talking with him he did flex his wrist, when I
questioned him he stated he could flex his wrist because
while sitting he was working on his shoulder and the
nerves returned.

3. He does appear to have pain, there may be
overexaggeration.  He has pain in the cervical facets with
associated spasm in the sternocleidomastoid and trapezius. 
Considering his inconsistency or possible overexaggeration
will not proceed with intervention at present.  He appears to
be worried about his left upper extremity.  Explained to the
patient and case manager we will order NCV/EMG studies
to left upper extremity and they agreed.

4. Narcotics were not prescribed.  Reviewed him after the
above. (CX #1, p. 61-62).

The claimant was again seen by Dr. Gera on December 3, 2010.  The office note of the afore visit

reflects, in pertinent part:

Mr. McCain is followed in my clinic for his neck and shoulder pain,
back pain after injury in motor vehicle accident.  He was last seen
11/04/2010 when I could not correlate objective and subjective
findings.  He stated something was wrong with his hand.  We
ordered NCV/EMG studies by Dr. Braden that have shown mild to
moderate carpal tunnel left side.  No radiculopathy or myopathy
was seen.  Results were explained to the patient today.  Today he
states he has increased pain in his shoulder.  He states he does not
have pain medication, he takes chronic narcotics for knee pain
prescribed by his PCP.  He states he has increased the medicine to
7.5 mg.

PHYSIAL EXAMINATION:
General: Anxious.  Does not appear in acute distress. 
Accompanied by the case manager.

*          *          *

ASSESSMENT:
1. Cervicalgia.
2. Cervical spondylosis.
3. Degenerative disk disease cervical area.
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PLAN:
1. Explained that in my opinion objectively he look good.  He

may be having pain but he takes large doses of narcotics and
states he continues to have pain.  In my opinion the
narcotics should take care of hid pain.  Explained I would
not prescribe stronger narcotics for his neck pain.

2. Considering history of injury and his current status there is
no need for interventional treatment.  He has been seen by a
neurosurgeon.  Considering in totality in my opinion he can
be released to full duty.  No intervention is required.

3. Regarding narcotics, will leave this decision to the
judgement of his PCP.

4. Patient agreed and left happily. (CX #1, p. 63).

The medical in the record reflects that the claimant was seen by his primary care physician,

Dr. Shalender Mittal, December 3, 2010, following the release to full duty visit of Dr. Gera.  As a

consequence of his assessment of the claimant, a work capacity form of December 7, 2010, was

generated placing restrictions of the claimant’s work activities, and limiting his work day to six

hours a day, five days a week.  The restrictions remained in place through December 20, 2010.

(CX #1, p. 69-72).  

As noted above, based on the EMG/NCV studies ordered by Dr. Gera and performed by

Dr. Braden, the claimant was assessed with left carpal tunnel syndrome.  The medical in the

record reflects that on February 2, 2011, the claimant underwent carpal tunnel release surgery on

the left under the care of Dr. Joseph Yao, a Blytheville orthopedic surgeon.  (CX #1, p. 75-77). 

The medical in the record reflects that the claimant was seen by Dr. Gregory Ricca, a

Jonesboro neurosurgeon, on April 1, 2011, pursuant to a referral of respondents.  The office note

regarding the afore visit reflects, in pertinent part:

Chief Complaint:
Neck and bilateral shoulder pain and tingling in the posterior right
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forearm since 8/26/2010 after being hit with a fork truck. 

Present Illness:
Mr. McCain is 48 yo left-handed gentleman who presents for
evaluation of neck pain, bilateral shoulder pain that goes “all the
way down the spine.”  He describes this as “aching, throbbing” and
occasionally “burning.”  After the work injury he developed
numbness/tingling on the dorsum of his forearms, worse on the left. 
A left CTR in February 2011 relieved the numbness/tingling in the
dorsum of the left forearm.  An EMG/NCV of the LUE showed left
CTS.  And EMG/NCV was not done on the RUE.   .   .Mr. McCain
injured his neck at work when he was the restrained driver of a
stationary fork lift that was struck on the driver’s side, rear fender
by another fork lift that was traveling about 15 mph.  These are big
fork lifts.  The fork lift Mr. McCain was driving weighed
approximately 27,000 pounds and he sit 15 feet in the air.  The
other fork lift weighed approximately 60,000 pounds.  He states
that “about 20 minutes” after the accident he developed posterior
neck pain.  This was shortly followed by an occipital headache.  His
pain progressed and now involves the posterior neck and posterior
thoracic and lumbar back.  His pain is not getting better or worse. 
He is now doing office work and said “there’s not way” he could
operate machinery.  “I hurt too bad.”  He . . never had neck pain,
back pain or UE tingling before the work accident.  He reports a
generalized weakness.  “I don’t have the strength n my body
because I’m hurting real bad.”  No change in bowel or bladder
habits or control   .    .   .  He takes an OTC Ibuprofen occasionally
and has taken up to 4 tablets in one day when his pain is marked. he
has not taken an NSAID on a regular basis.  Oral steroids did not
help.  Hydorcodone helps a little.  Flexeril 10 mg HS helps him
sleep.  He was only prescribed one daily.  6 sessions of PT to his
thoracic back and neck helped “but the seventh one hurt” so he
stopped PT.   .   .   . Mr. McCain saw Dr. Cortez of Neurosurgery
at SBMC who ordered the EMG/NCV of the LUE.  Dr. Cortez
sent Mr. McCain to pain management and released Mr. McCain
from his care.   .     .    . Mr. McCain saw Dr. Gera of pain
management.  Mr. McCain said that he said the Mr. McCain was
taking enough pain medication and if that did not help his pain, Dr
Gera’s treatment would not help.  Dr. Gera declared Mr. McCain at
MMI and released Mr. McCain to full duty work. .  .   . His HDI is
64% and his VAS is 8 .    .   . 

*          *          *
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Examination:

*          *          *

NECK: Stiff.  He has no ROM with I ask him to move his head and
neck.  This appears functional.  There is some increased muscle
tone with moderate paraspinal muscle spasms.  Normal muscle
bulk.  No Cervical adenopathy.     .    .     .THORACIC SPINE: has
normal kyphosis, normal muscle tone and bulk with normal range of
motion. LUMBAR SPINE has normal lordosis, normal muscle tone
and bld with FROM.  GAIT: is slow, antalgic and appears
functional.  Able to toe walk, heel walk and squat bilaterally.  He
initially could not do this well.  I told him that he is going to make
me worried about him faking as his neck should have nothing to do
with what I as seeing on the exam.  He then performed much better. 
  .      .     .      .      .    .      .      .      .     .    STUDIES: I reviewed
the Cervical MRI done at Great River Med Center on 9/3/10. 
Findings included: Paracentral HNP at C4-5 with some
compression of the cord.  The cord is banana shaped at this level
and this is clearly not normal .   .    .   .Broad-based disc/osteophyte
complex at C5-6, worse on the left, with clear cord compression,
worse on the left.  This is McCain’s worse level.  He also has
moderate proximal foraminal stenosis at C5-6 left . .   .   .Broad-
based HNP at c6-7, eccentric to the left, with clear compression of
the cord.  This is not as bad as that at C5-6.  There is moderate
foraminal stenosis at C6-7 left and mild formainal stenosis at C6-7
right. . .   .  I showed this study to McCain, his spouse and his case
manager, Betty Jarrett, RN. .   .   .  I reviewed the radiology report
of the above study.  The radiology report is inaccurate, misleading
an does not indicate cord compression as described above .   .   .  
Impression:
Cervicalgia
Cervical Spondylosis W/o Myelo
Cervical Stenosis

*          *         * 
Paracentral HNP at C4-5 with some compression of the cord.  The
cord is banana shaped at this level and this is clearly not normal.   .  
.  Broad-based disc/osteophyte complex at C5-6, worse on the left,
.   .   .   .DISCUSSION: I talked at length with Mr. McCain, his
spouse and his case manager, Betty Jarrett, RN and reviewed all of
the above as well as the various options.  This includes living with
the symptoms, NSAIDs, home exercise, home cervical traction, PT,
Chiropractic Therapy, treatment at a pain clinic with cervical blocks
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and even surgery.  I explained that, in a patient with an anatomically
appropriate abnormality (and Mr. McCain has this), there are
basically only two reasons for surgery.  These are either a
progressive neurological deficit or intractable and incapacitating
symptoms. .   . . I told them that I recommend NSAIDs, (on a
regular basis), home exercise, home cervical traction and cervical
blocks.  If he should fail these, then I think he will probably need
surgery.  It is difficult for me to say for sure at this time, but if he
had surgery, I think he would need at least ACDFs at C5-6 and C6-
7.  He may also need an ACDF at C4-5.  I showed them post-op
pictures of similar fusions and reviewed the pros and cons of doing
surgery only at C5-6 and C6-7 vs at C4-5-6-7.  All their questions
were answered and they seemed to understand.    .    .   .
PLAN:
Meloxicam 15 mg i po daily with food #30 (thirty) rf x5
Based on all the information I have, I believe, within a reasonable
degree of medical probability, that the symptoms Mr. McCain
reports to me were primarily caused by the accident that occurred
at work on or about 08/26/10.  He has spondylosis at C5-6 and the
spondylosis, more-likely-than-not, was a previously asymptomatic
condition that the accident made symptomatic.  Therefore, I believe
that treatment needed for Mr. McCain’s neck are directly related to
the work accident and that accident was the primary cause of need
for treatment.   .   . .  Continue light duty work as already arranged. 
. .   . I spent 1.5 hours face-to-face time with Mr. McCain, his
spouse and his case manager. (CX #1, p. 80-83).

On April 18, 2011, the claimant was seen by Dr. Calin A. Savu, a pain management

specialist at Northeast Arkansas Pain Medicine, pursuant to the referral of Dr. Ricca.  After

reciting a history of the claimant’s present complaint, to include medical treatment received in

connection with same, the April 18, 2011, report of Dr. Savu reflects, in pertinent part:

PHYSICAL EXAMINATION:
GENERAL: Reveals a pleasant and cooperative patient with a

stiff upper body posture and multiple other pain
behaviors including antalgic posturing, grimacing
and moaning.

*          *          *
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HEENT/NECK/MUSCLOSKELETAL: Stiff upper body 
posture with minimal range of motion in all directions.  There is
diffuse tenderness over the facet joints bilaterally and symmetrically. 
Trapezial, suprascapular and infrascapular tenderness is diffuse with
multiple trigger points that are widespread.  Shoulder examination
reveals a full range of motion without impingement.
NEUROLOGICAL: Slightly fairly brisk

reflexes in both lower extremities
bilaterally and symmetrically. 
Sensory: Normal sensory modalities. 
Motor: Normal muscle strength in all
major groups.   

*          *          *

MEDICAL DECISION MAKING:
A.   DIAGNOSTIC TESTS INCLUDE: An MRI
of the cervical spine performed on September of
2010.  It shows degenerative disk disease with
borderline spinal canal stenosis measuring 0.9 cm at
C4-C5 and small disk protrusion at C5-C6 on the
left with mild left neuroforaminal narrowing.  A C6-
C7 small left paracentral disk protrusion with mild
left neuroforaminal narrowing is also present.  I have
not seen the MRI proper, but from Dr. Ricca’
assessment, it appears that he is convinced that there
is a clear cord compression at C5-C6.  Nevertheless,
the clinical picture does not suggest a significant
degree of myelopathic damage.
B.   DIAGNOSIS:

1. Axial neck pain after what
appears to be a whiplash-type
injury eight months ago with
progressive worsening.

2. Shoulder girdle myofascial pain very likely
due to the above condition for which the
differential diagnosis includes facet
arthropathy, degenerative disk disease with
discogenic pain.

3. The patient has a working diagnosis of
cervical myelopathy, but at the present time,
he does not have symptoms that would
suggest a significant degree of myelopathy.
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C.   THERAPY PLAN: A series of diagnostic
injections will help us differentiate between the
possible pain generators that need to be take into
account as part of his diagnosis.  Facet injection,
cervical epidural steroids and targeted trigger point
injections will all be part of that workup, which
should allow us to decide whether any further
therapeutic intervention are warranted for Mr.
McCain.  He was also strongly advised against the
continuous use of tobacco, which is going to play a
very significant role in the long run and his ability to
bypass the need for extensive reconstructive and
decompressive cervical surgery.

On the other hand, if he is compliant with our
recommendations, and injections are successful at
the same time, he will be in a good position to start a
rehabilitation program, which should very likely
enable him to return to full duties.  At this point, I
cannot make an assessment when that would be
expected, as multiple factors including our ability to
schedule him in timely fashion, as well as his ability
to be compliant with our recommendations, need to
be taken into account for a more precise timeline
evaluation. 
(CX #1, p. 92-93).

The medical in the record reflects that on May 4, 2011, the claimant underwent left lumbar medial

branch blocks at L3, L4, L5 and S1 by Dr. Savu. (CX #1, p. 94).  On May 12, 2011, the claimant

underwent a left cervical medial branch block at C3, C4, C5, C6 by Dr. Savu. (CX #1, p. 95).

The medical reflects that the claimant was again seen by Dr. Ricca on May 25,

2011.  The office note of the afore visit reflects, in pertinent part:

CC:
Neck and bilateral shoulder pain and tingling in the posterior right
forearm since 8/26/2010 after his fork lift was hit by another fork
lift.
F/U after seeing Dr. Savu without relief and is still receiving
treatment but is now having LBP and LLE pain.
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PI:
Mr. McCain said: “I’m worse.  The walking’s getting to me.  Too
much walking at work.”  He reports that he has pain in the left hip
that radiates into the posterior and lateral LLE “all the way down to
the foot.”  His LLE also “gives out on me.”  I reviewed my initial
evaluation and Mr. McCain did not mention hip or LLE pain to me
in the HPI or in the ROS.  His pain diagram had the entire thoracic
back and lumbar black colored in with an arrow that extends down
the posterior LLE and written “at time” next to it.”  He has not had
any studies of his low back. . . .    . . . .   
..........................................

Mr. Mcain and his case manager tell me that Dr. Savu did medial
branch blocks at L3-4, L4-5 and L5-S1 on 5/4/11 fo rlow back pain
and left hip pain.  Mr. McCain said: “they didn’t work.”  Dr. Savu
injected Mr. McCain’s neck (for injections at one visit) on 5/12/11
and Mr. McCain said: “that didn’t help either”.   ............................

I asked him why he is here today and he said: “I’m here about two
things.”  One is that he wants to bake off work “on workman’s
comp” because it is hard for him to walk so far at work.  The
second thing he wants to talk about is the options.  “I can’t do
outside work.  I hurt so bad.”  He had to hire someone to repair his
roof his roof.  He said that he can’t walk or stand any length of
time.  I told him that what I’m hearing is that he has to walk a lot at
work and its too hard for hi to do.  When I said this to him he said:
“It’s too hard to do.”  He then showed me numerous pictures of
three buildings he has to walk in and said they are 500 to 800 feet
long and has to walk back and forth between these buildings and
the office.  He showed me pictures of the two fork lifts involved in
the accident.  He also said that he is under a lot of “stress.  I’m just
mentally worn down.”  “I need to concentrate just on me and I
can’t do that at work..................................
......................................

*          *          *

Mr. McCain does not appear to be in pain.  His cervical spine,
thoracic spine and lumbar spine all have normal curves with no
spasms.  His neck has prominent loss of ROM and he said that it
hurts for him to move it.  Low back ROM is diminished to flexion
of about 45 degrees.  He said that flexion causes pain across his low
back, particularly on the left lumbar area with pain into the left
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buttocks.  Gait is slow but otherwise normal. SLR on the left
produces “tightness” in the posterior left thigh. FABER on the left
produces posterior - lateral proximal left thigh pain and he said that
this pain is worse than that of the thghtness of SLR testing on the
left.  SLR and FABER are benign on the right.  Gait is slow but is
otherwise normal.  MOTOR: 5/5 throughout the Ues including
deltoids, biceps, triceps, ECRL, Finger extension, Finger flexion,
Grip and Intrinsics. Motor is also 5/5 throughout the RLE including
hip flexion/extension, Knee extension/flexion, dorsiflexion,
plantarflexion, and EHL.  The LLE has giveaway on motor testing
of left hip flexion.  He states that this is because of pain.  Sensation
finds diminished PP in the dorsum of the 3rd-5th digits of the left
hand and the ulnar aspect of the dorsum of the left hand, dorsal,
medial and lateral left forearm, LLE diffusely except for the anterior
left leg and anterior right leg (the leg is the part between the knee
and the ankle).  PP sensation in the right deltoid is more prominent
than the rest of the RUE but PP over the left deltoid is sharper than
that of the right deltoid.

A.

Reports of neck pain, diminished ROM of the neck, low back pain,
left hip pain that radiates into the LLE and inability to walk at
work...........................DISCUSSION:   I talked at length with Mr.
McCain, his spouse and his case manager, Tracy Lawson, RN and
reviewed all of the above.  I told them that I understand that Mr.
McCain tells me he hurts, he can’t walk and he wants me to take
him off work. I told them that I do not have an objective finding
that indicates to me  he has the pain he has (no spasms,
nonanatomical loss of sensation and lack of clear, neurologic
findings on examination).  I also told them that I do not fully
believe what Mr. McCain tells me.  I cannot justify taking him off
work based on his history alone but I do think it is reasonable for us
to get a lumbar MRI .   . .    .      .     .
............................
Early on today’s visit, Mr. McCain asked about discussing the
options again.  I briefly reviewed these.  I am not enthusiastic about
surgery as he reports so much pain in so many places.  I read this
last sentence to Mr. McCain , his spouse and his case
manager.........He asked me if anything he is doing could make him
worse.  The only organic finding I have is the pathology of his neck. 
I explained that light duty should not make this worse.  Working
above his head, lifting very heavy objects, being involved in an
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MVA, or falling down could hurt him.  He then said: “So when I’m
at work and I fall and hurt myself, that would be a new injury
then”....................
P.
Other Tx:

Non change in work status.  Continue light duty
work....................
Lumbar MRI without contrast for LBP and LLE
pain. (CX #1, p. 84-85).

The evidence reflects that on June 1, 2011, the claimant underwent the lumbar MRI as

recommended by Dr. Ricca.   The radiology report of the afore reflects, in pertinent part:

IMPRESSION:
1)     T12 demonstrates a minimal degree of compression 
fracture which is of indeterminate age. 

2) Mild DJD and DDD in the lumbar spine.   

3) L4-5 Mild bulging disc with borderline bilateral
neuroforaminal narrowing. (CX #1, p. 86-87).

The evidence discloses that subsequent to the claimant’s May 25, 2011, visit with Dr.

Ricca, he was seen in follow-up by Dr. Savu on the same date.  The May 25, 2011, Procedure

Note relative the claimant’s bilateral suprascapular block, reflects, in pertinent part:

ADDENDUM: Mr. McCain failed to improve after the medial
branch blocks performed on the left side at C3 through C6.  This
pretty much rules out the possible cervical spondylitic process with
underlying injuries of the facet joints.  We will try to address the
myofascial component and target the shoulder gridle area muscular
mass.  For that purpose, suprascapular nerve blocks will be
performed today.  If successful in enabling and facilitating Mr.
McCain in an exercise program, they will be repeated as needed.  If
not, more targeted trigger point injections focusing on the trapezius
and multifidus will be considered.  (CX #1, p. 96). 

The claimant was last seen by Dr. Savu on June 23, 2011.  The clinic note of the afore visit

reflects, in pertinent part:
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BRIEF NOTE: Mr. McCain returns today for a follow-up visit. 
He is a patient with nonspecific neck and low back pain whose
diagnostic workup failed to identify any underlying facet
arthropathy.  The more puzzling issue is his complete absence of
response to trigger point injections despite the presence of severe
tenderness.  At this point and taking into account the initial MRI of
the cervical spine, which shows moderate degenerative changes of
the disks and facets without severe stenosis or compression, reveals
a fairly normal lumbar spine MRI.  I think the best option would be
continuing the exercise program and improving his ability to
function under the conditions that are required of work   Mr.
McCain appears quite distraught and frustrated and I did my best to
reassure him that no underlying occult problem appears to be
plaguing hm at this time.  It is hard for me to be more specific than
recommending an ongoing program of physical rehabilitation
which, in his case, I am convinced will bring gradual improvement. 
I would recommend a work hardening program as a means to
address the most burning problem and inability to function in full
scale at work.  

*          *          *

MEDICAL DECISION MAKING:
A. DIAGNOSIS: Axial neck and low back pain with an

unclear etiology.  Myofascial pain is also very likely present.
B. THERAPY/PLAN: Work-hardening and return to work as

tolerated.  The patient would have reached maximum medial
improvement at the completion of three to four weeks of
work-hardening. (CX #1, p. 97-98).

The final contact of the claimant with Dr. Ricca is reflected in an office note of

July 6, 2011.  The afore reflects, in pertinent part:

Mr. McCain told one of his case managers that I assaulted him.  I
asked him about this.  He told me that I hit him and later told me
that I tapped him on his left knee hard.  He also said that I was rude
to him.
I told him that I have never hit my patients and if he felt I tapped
him too hard, I apologize.  I also told him that I apologize to him
that he felt that I was rude.  I told him that it is very important that
I am comfortable working with my patients and that my patients are
comfortable working with their physician.  I told him that I am no
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longer comfortable working with him and it is in his best interest
that he get another physician.
He asked me why I said that surgery cannot help him if he hurts all
over and why I said he wasn’t in any pain.  I explained that spinal
surgery does not help a person’s pain if he hurts all over.  I also do
not recall saying he was not in pain.  I cannot say that.  I can say
that I do not have findings that indicates to me that a patient is in
pain.
He then said that the first time he saw me I was very good and he
would like to continue to work with me.  I explained that I cannot
do this and he needs to get another physician. (CX #1, p. 88).

The medical in the record reflects that the claimant was seen by Dr. Brad A. Thomas, a

Little Rock neurosurgeon, at the request of Ms. Tracy Lawson, the nurse case manager, on

August 10, 2011.  After reviewing the history of the claimant’s injury, treatment provided relative

to same, and performing a physical examination, the August 10, 2011, report reflects:

Assessment and Plan: After talking with him and reviewing his
imaging studies, I do not feel that any surgery on his neck or lower
back was necessary.  I recommend continuing his current work
duties and I recommend an FCE to see what kind of permanent
work status he could go back at. (CX #1, p. 101)

Pursuant to the recommendation of Dr. Thomas the claimant underwent a functional capacity

evaluation on August 25, 2011, under the direction of Rick Byrd at Functional Testing Centers,

Inc.  The FCE reflects, in pertinent part:

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicate that Mr. McCain gave a
reliable effort, with 51 or 51 consistency measures within expected
limits.  Analysis of the data collected during Mr. McCain’s
evaluation indicates that he did put forth consistent effort during his
evaluation.  Mr. McCain evaluation resulted in numerous signs of
consistent effort including movement patterns which were
consistent with his pain reports throughout his evaluation and
correlated well with his performance during testing.  Mr. McCain
also exhibited a consistent dynamic lifting profile.  His dynamic to
isometric strength ratio was within acceptable ranges.  Mr. McCain
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also produced a cardiovascular response to physical testing which
was appropriate and consistent with a significant degree of effort. 
Mr. McCain denied any pain or increased symptoms during those
activities which were not related to his diagnosis.

*          *           *

CONCLUSIONS
Mr. McCain completed functional testing on this date with reliable
results.

Overall, Mr. McCain demonstrated the ability to perform work in
the MEDIUM classification of work as defined by the US Dept. of
Labor’s guidelines over the course of a normal workday with
limitations as noted above. (CX #1, p. 105-106). 

Following the August 25, 2011, FCE, Dr. Thomas authored a final September 14, 2011,

correspondence regarding the claimant.  There is no showing to reflects that the claimant was

again seen by Dr. Thomas in connection with the September 14, 2011, correspondence, which

was directed to the nurse case manager, Tracy Lawson:

Mr. McCain was in, in early August, to see me.  We ordered an
FCE.  He had this done and called for the results.  The results came
back with reliable effort and a permanent medium classification.  I
called Mr. McCain today .    .     . and told him the results.  I
informed him that I think he can go back to work.  I feel that as
long as he is not doing any significant lifting greater than fifty (50)
pounds occasionally, twenty five (25) pounds frequently, and ten
(10) pounds constantly, he fits within the medium classification of
the FCE and I feel that he can do that kind of work. 

Hopefully this helps and if you have any questions, please do not
hesitate to contact me at any time.  I would place him at MMI at
this point with a zero percent (0%) impairment. (CX #1, p. 124). 

Finally, the evidence reflects the pursuant to a request for a change of physician, on

August 3, 2011, a Change of Physician Order was entered by the Medical Cost Containment

Department of the Arkansas Workers’ Compensation Commission designating Dr. Harold H.
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Chakales as the claimant’s treating physician.   The claimant was seen by Dr. Chakales on

November 16, 2011, pursuant to the afore Change of Physician Order.  The reported of Dr.

Chakales relative to his examination of the claimant on November 16, 2011, reflects, in pertinent

part:

HISTORY OF PRESENT ILLNESS:
Mr. Rodney McCain is a 49-year-old man who presents with
complaints of pin as the result of a work-related injury he sustained
on August 26, 2010.  He has not worked since November 1, 2011. 
He complains of neck, back, bilateral arm, and left leg pain.  He
also has bilateral arm and leg weakness.  Coughing or sneezing
does increase the patient’s symptoms.  He worked as a heavy
equipment worker for JMS Metal in Blytheville for almost 7 years
when he had his accident.  He was driving a piece of equipment
when a co-worker ran into him.  He injure his neck and shoulder at
that time.  Mr. McCain has most recently seen Dr. Brad Thomas,
neurosurgeon.  He has had multiple diagnostic studies, and Dr.
Thomas apparently ordered a functional capacity evaluation on him. 
He gets his medication from his family physician, Dr. Shalender
Mittal, in Blytheville.

PREVIOUS TREATMENT:
Mr. McCain has not sought chiropractic care for his condition.  He
has had physical therapy and injections, which he states were not of
benefit.  There is no history of previous back or neck surgery.

CURRENT MEDICATIONS:
Hydrocodone, Flederil, Pravastatin. .    

*          *         *

RADIOGRAPH REPORT:
X-rays of his cervical spine were made today and show some
degenerative disc disease at C5-6, C6-7.  Most of his pathology is
at C6 on C7, with only a fair flexion/extension pattern. 

AP and lateral x-rays of the left shoulder show some
acromioclavicular arthritis.  There is some degeneration of the left
humerus.
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PHYSICAL EXAMINATION:
Physical examination shows he has limitation or motion of the neck,
with approximately 50% restriction of motion.  The shoulders show
50% limitation of motion in all planes.

DIAGNOSES:
1. Cervical spine injury.
2. Shoulder injury.

DISCUSSION:
I will review his medical records.  I would recommend an EMG of
his neck and arms.  He has been on light duty but has not worked
since November 1, 2011, and states he was fired at that time.  I will
give him a prescription for Voltaren gel. (CX #1, p. 127-128).

Dr. Chakales also authored a certificate relative to his November 16, 2011, examination of the

claimant.  In the afore, Dr. Chakles recommended that the claimant undergo a current EMG on

his neck and both arms.  The afore also directed the claimant to return in two weeks. (CX #1, p.

126).

In an e-mail, the respondents, through Daniel Lewis, claims adjuster, notified the claimant

that respondents “will not be paying for any medical expenses after 11/16/2011. (CX. #1, p. 129).  

The claimant’s employment was terminated by respondent-employer on November

1,2011.  (RX #5, p. 8-9Prior to the afore, the record reflects that the claimant had received a

warning notice of August 4, 2011, reflecting infractions incurred in July 2011.  (RX #5.p. 7)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On August 26, 2010, the employment relationship existed when the claimant

sustained a compensable injury, and during which time the claimant earned an average weekly

wage of $552.74, generating compensation benefit rates of $369.00/$277.00, for temporary

total/permanent partial disability.

3. The claimant remained within his healing period and under work restrictions as a 

result of the August 26, 2010, compensable injury at the time of the termination of his

employment on November 1, 2011. 

4. The claimant was temporarily totally disabled for the period beginning November 

1, 2011, and continuing through the end of his healing period, a date to be determined.  Pursuant

to Ark. Code Ann. §11-9-506 (b), respondents may claim credit for the unemployment benefits

received by the claimant during the afore period.  The claimant is entitled to the payment of the

difference between his temporary total disability rate and his unemployment rate. 

5. The treatment recommended by Dr. Harold H. Chakales on the November 16, 

2011, was reasonably necessary in connection with the treatment of the claimant’s August 26,

2010, compensable injury.

6. On August 3, 2011, Dr. Harold H. Chakales was designated the claimant’s 

treating physician by a Change of Physician Order entered by the Medical Cost Containment

Department of the Arkansas Workers’ Compensation Commission.

7. Because the physician, Dr. Harold H. Chakales, to whom the claimant was granted

a change of physician has died, the Change of Physician Order has been effectively nullified.  The

claimant remains entitled to a Change of Physician, pursuant to Ark. Code Ann. §11-9-514 (a) (3)
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(A) (iii) (Repl. 2002).

8. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of August 26, 2010.

9. The respondents have controverted the claimant’s entitlement to medical benefits 

subsequent to November 16, 2011, and temporary total disability benefits subsequent to

November 1, 2011.

CONCLUSIONS

The compensability of the claimant’s August 26, 2010, injury is not disputed.  The 

claimant contends that he continues to require medical treatment in connection with the injuries

growing out of the August 26, 2010, accident and that the respondents have declined to provide

same.  Further, the claimant contends that he remains within his healing period, is under

restrictions as a result of same and is entitle to the payment of temporary total disability benefits

since the termination of his employment by respondents on November 1, 2011.  Respondents

contend that the claimant has reached the end of his healing period and is not entitled to

temporary total disability benefits.  Further, the respondents contend that the claimant has been

furnished all appropriate medical benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Medical Treatment

As noted above, the compensability of the claimant’s August 26, 2010, injury is not 

disputed, nor is there a dispute regarding the mechanics of same.  The claimant had been
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employed by respondent-employer since April 25, 2005.  There is no evidence in the record to

reflects that the claimant sought or obtained treatment of any significant incapacitating injury or

illness prior to the August 26, 2010, compensable injury.  Further, the record does not reflect

evidence of the claimant experiencing limitations or restrictions in the discharge of his

employment duties with respondent-employer prior to the August 26, 2010, accident.  Finally, the

record does not reflect evidence of complaints with the claimant’s job performance prior to the

August 26, 2010, compensable accident. 

The record reflects in detail, the mechanics of the claimant’s August 26, 2010, work-

related accident the onset of symptoms attributable to same.  The claimant was directed to the

designated medical provider of respondent, Dr. Ronald Smith.  The claimant has remained

symptomatic since the August 26, 2010, work-related accident.  The claimant, with a date of birth

of July 27, 1962,  had pre-exiting degenerative disc disease as well as degenerative joint disease at

the time of the August 26, 2010, compensable accident. 

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d (150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).   In his initial report of April 1 2011, Dr.

Gregory Ricca, a neurosurgeon, observed that while the claimant’s spondylosis at C5-6 pre-dated

the August 26, 2010, compensable accident, until the occurrence of same the condition was

asymptomatic, however was made symptomatic by the accident. 

Pursuant to Ark. Code Ann. §11-9-508 (a)(Repl. 2002), the employer is mandated to
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promptly provide for an injured employee such medical treatment as may be reasonably necessary

in connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  

The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury. Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.Wl2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1980).

In the present claim, the claimant seeks continuing medical treatment in connection with

the August 26, 2010, compensable injuries.  As noted above, prior to the compensable injury

there is no evidence to reflect that the claimant required or sought medical treatment relative to

his cervical, thoracic, or lumbar spine in close proximity to the August 26, 2010, accident. 

Further, while the medical evidence reflects that the claimant had degenerative disc disease and

degenerative joint disease prior to the August 26, 2010, compensable accident the same was

asymptomatic.  The claimant has remained symptomatic since the August 26, 2010, compensable

accident.  The claimant did take Hydrocodone for treatment of a pre-existing non-compensable

right knee complaint, however the claimant’s right knee did not suffer an injury in the August 26,

2010, accident.  

The credible medical in the record reflects the presence of objective findings growing out
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of the claimant’s August 26, 2010, compensable accident.  Specifically, the September 3, 2010,

MRI of the cervical spine obtained pursuant to the direction of Dr. Ronald Smith, the results of

which were amplified during the claimant’s initial April 1, 2011, visit with Dr. Gregory Ricca.

After Dr. Ricca declined to further serve as the claimant’s treating physician on July 6, 2011, a

change of physician order was entered by the Medical Cost Containment Department of the

Arkansas Workers’ Compensation Commission on August 3, 2011, designing Dr. Harold H.

Chakales as the claimant’s treating physician.

The claimant was seen by Dr. Chakales on one occasion, November 16, 2011, during

which a recommendation for addition/ current diagnosis studies was made.  Respondents without

explanation declined to furnish the recommended treatment, either the diagnostic study or the

claimant’s follow-up visit to Dr. Chakales.  Dr. Chakales recommended an EMG of the claimant’s

neck and arms, both areas for which the claimant has registered consistent complaints since the

occurrence of the August 26, 2010, accident.  The evidence preponderates that the treatment as

recommended by Dr. Chakales in his November 16, 2011, report is reasonably necessary in

connection with the treatment of the claimant’s compensable injury.  The respondents have

controverted the claimant’s entitlement to medical treatment subsequent to November 16, 2011.

Dr. Chakales was designated the claimant’s treating physician in connection with the

injuries growing out of the August 26, 2010, compensable injury.  The afore was pursuant to

Change of Physician Order.  Subsequent to the November 16, 2011, initial visit of the claimant

Dr. Chakales died on December 13, 2011.  The respondents had denied further medical treatment

to the claimant prior to the December 13, 2011, date.  In light of the fact that the doctor to whom

the claimant was granted a change of physician has died, the Change of Physician Order has
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effectively been nullified.  Linda Keys v. Walmart, Full Workers’ Compensation Commission,

February 16, 2012 (F613738).  Accordingly, the claimant is entitled to a change of physician as if

the first change of physician never occurred.

Temporary Total Disability

Temporary total disability is that period within the healing period in which an employee

suffers a total incapacity to earn wages. K II Construction Co. v. Crabtree, 78 Ark. App. 222,

227, 79 S.W.3d 414, 417 (2002).  A claimant’s healing period has not ended when treatment is

being administered for the healing and alleviation of the condition. Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); J. A. Riggs

Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

In the present claim, the claimant has remained symptomatic since the August 26, 2010,

compensable injury.  While it is undisputed that the claimant has been seen by a number of

physicians in connection with the August 26, 2010, accident, he has nevertheless remained in need

of treatment in connection the compensable injuries.  The medical evidence discloses that during

the initial visit to Dr. Ricca on April 1, 2011, specific treatment options were identified based on

the results of the physical examination and diagnostic studies.  It is noteworthy that the claimant

has remained under medically imposed restrictions relative by his treating physicians for the most

part since the August 26, 2010, compensable accident.  

The claimant’s treating physician commencing April 1, 2011, was Dr. Ricca, a

neurosurgeon.  The claimant remained under the care of Dr. Ricca through July 6, 2011.  There is

no showing in the record that even at the time he declined to remain the claimant’s treating

physician, Dr. Ricca released the claimant to return to work without restrictions.  Thereafter, on
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August 3, 2011, a Change of Physician Order was entered designating Dr. Chakales as the

claimant’s treating physician.  The claimant was seen by Dr. Chakales on November 16, 2011. 

The report of Dr. Chakales reflects that the claimant remained under restrictions or limitation with

respect to his employment activities.  

The claimant was seen in the interim, between his treatment under care of Dr. Ricca and

his initial visit to Dr. Chakales, by Dr. Brad Thomas, a Little Rock neurosurgeon, at the request

of respondents.  The claimant underwent a functional capacity evaluation pursuant to request of

Dr. Thomas which yield valid/reliable results.  While Dr. Thomas purportedly placed the claimant

at maximum medical improvement and released him to work within the medium classification

based on the functional capacity evaluation, he was not the claimant’s treating physician.  Indeed,

there is no showing that Dr. Thomas had authorization from respondents to provide medical

treatment of the claimant’s compensable injuries.  The functional capacity evaluation identified the

claimant’s physical restrictions.

The evidence preponderates that the claimant remains within his healing period from the

injuries growing out of the August 26, 2010, compensable accident.  The respondents provided

work within the claimant’s restrictions until November 1, 2011.  The respondents terminated the

claimant’s employment on November 1, 2011, during the time that the claimant was still within

his healing period from the August 26, 2010, compensable injuries and under medical restrictions

regarding his employment activities.  As noted above, Dr. Ricca did not remove the claimant’s

work restrictions at the time of his July 6, 2011, visit.  Further, the August 25, 2011, functional

capacity evaluation identified restrictions on the claimant’s employment activities.  

It is noteworthy that there is no evidence in the record that the claimant’s job performance
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generated any warnings or complaints prior to the August 26, 2010, compensable accident.  The

claimant’s employment was terminate by respondents on November 1, 2011, based on his job

performance while the claimant was on restrictions attributable to the August 26, 2010,

compensable injury.  When seen by Dr. Chakales on November 16, 2010, pursuant to the August

3, 2010, Change of Physician Order, restrictions on the claimant’s employment activities remained

in place.   

As noted above, in order to be entitled temporary total disability benefits, the claimant

must remain in his healing period and be unable to earn wages.  St. Joseph’s Mercy Medical

Center v. Redmond, 2012 Ark. App. 7, __ S.W.3d __.   Disability means “incapacity because of

compensable injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. §11-9-102 (8) (Supp.

2011).  The claimant remained within his healing period on and after November 1, 2011, when his

employment was terminated by respondents.  Further, restrictions remain on the claimant’s

employment activities as a result of the August 26, 2010, compensable injury.  Such was the case

on November 1, 2011, and remains so to date. Tyson Poultry, Inc. v. Narvaiz, 2012 Ark. 118, __

S.W.3d __; Superior Industries v. Thomaston, 72 Ark. App. 7, 32 S.W.3d 52 (2000).  The

claimant has sustained his burden of proof by a preponderance of the evidence that he remained

within his healing period and totally incapacitated for earning wages for the period commencing

November 1, 2011, and continuing through the end of his healing period, a date to be determined. 

The respondents have controverted the afore temporary total disability benefits.  The claimant did

receive unemployment compensation benefits at the weekly rate of 264.00, subsequent to

November 1, 2011.  Respondents may claim credit against the claimant’s temporary total
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disability for the unemployment compensation benefits that were paid.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits as the weekly compensation benefit rate of $369.00, for the period commencing

November 1, 2011, and continuing through the end of his healing period, a date to be determined,

as a result of the August 26, 2010, compensable injuries.  Said sums accrued shall be paid in lump

without discount.  Respondents may claim credit for unemployment compensation benefits

received by the claimant during the afore period, pursuant to Ark. Code Ann. §11-9-506 (b).

The respondents are further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus expenses growing out of and in connection with the

treatment of the claimant compensable injuries of August 26, 2010.  Further, pursuant to Ark.

Code Ann. §11-9-514(a) (3)(A)(iii) (Repl. 2002), and in accordance with Keys v. Wal-Mart, Full

Workers’ Compensation Commission, February 16, 2012 (F613736), the claimant is granted a

change of physician.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
ANDREW L. BLOOD 
ADMINISTRATIVE LAW JUDGE  


