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Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by the HONORABLE MARK MAYFIELD, Attorney at Law,
Jonesboro, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 27, a pre-hearing conference was conducted in

the claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Kenneth Martin, coupled with medical reports and other documentary

evidence comprise the record in this claim.

DISCUSSION
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Kenneth Martin, the claimant, with a date of birth of April 11, 1957, has a twelfth grade

education.  The claimant has been consistently employed by respondent-employer as a driver since

April 21, 2004.  

In describing his job duties in his employment with respondent-employer, the claimant

testified that he drove an eighteen-wheeler tanker truck, and loaded and hauled fuel– diesel,

gasoline, and propane.  The testimony of the claimant reflects that he picked up fuel in Memphis,

Little Rock, Springfield, and various points - - wherever the cheapest fuel was located.  The

claimant explained that the majority of the fuel that he delivered was to farms and to co-ops.  On

May 16, 2011, claimant was delivering fuel to a co-op.

The claimant provided a description of the physical activity involved in delivering fuel to a

co-op:

     The physical would be dragging hose out of your storage tubes. 
Hose weigh about eighty pounds.  You hook them up to your pump
and hook them up to your inlet at your storage facility and pump
your product out of your tanker into their storage tanks.  (T. 8-9).

The claimant asserts that on May 16, 2011, he sustained an injury while fueling a co-op.  In

describing the mechanics of the afore injury, the claimant testified:

     Well, your tanks are in a storage facility.  They have retaining
walls built around them in case of spills.  To get the readings from
your tanks, they have gauges on them; so, you have to enter the
containment pits.  And going to read the gauges on the tank I was
delivering to, I stepped in the pit, and there was algae in it, and I
slipped and fell backwards, and when I fell, I tried to catch myself. 
Just, you know, out of instinct, you’re fallen back, I tried to catch
myself with my arms.  Falling - - right side falling and hitting pipes
that went from your delivery point to your tanks.  Left side hitting
the concrete. (T. 9).

The testimony of the claimant reflects that the fall occurred “very quickly” and with a lot of force. 
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 The claimant elaborated regarding the actual fall, noting that he fell back and that his right side

hit some steel pipes.  The claimant noted that he used both wrists in an effort to keep from falling. 

In describing the parts of his body on the right side that made contact with the steel pipes during

the May 16, 2011, accidental fall, the claimant’s testimony reflects:

     The right side of my body, my elbow, my shoulder, and that was
pretty much that hit the pipes, and the rest of it was on the
concrete. 
(T. 10).

The claimant offered that while he attempted to break his fall with his left wrist, his left elbow did

not strike with force:

     No.  My left elbow did not, but my - - you know, my back and
shoulder did.  My back - -   (T. 10).

The claimant described his actions following the accidental fall, and his ability to get back

in his truck:

     Yes, I was able to get up, finish pumping my product off, and on
my way out, I stopped at the co-op and told them what had
happened, and called my dispatcher and told them what had
happened, and told them I was going home and see what tomorrow
brought on it.  (T. 11).

The claimant maintained that the following day he experienced “more pain”.  Regarding the afore,

the claimant testified:

     The next day, there was - - I was bruised from my bottom of my
hip to my bottom of my shoulder blades on my back, but that was
not my main concern.  My main concern was the pain that was
coming from my left elbow and shoulder.  I mean, my right elbow
and shoulder. 
(T. 11).

The claimant’s testimony reflects that his most severe pain and symptoms that he experienced
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which he attributed to the May 16, 2011, accidental fall, were in his right elbow and right

shoulder.  

The claimant first sought treatment for the injuries from the May 16, 2011, accidental fall

from his personal physician, Dr. Ragland, which was authorized by respondent-employer.  The

claimant testified that he described to Dr. Ragland the parts of his body that were bothering him:

     I described that my - - the majority of the pain, at that time, was
coming from my right elbow.  And he took an X-ray of my right
elbow.  He seemed to think I had a break in it, which later on was
not.  He recommended me to see Dr. Ball on my right elbow and
shoulder, and Dr. Ball is the one that sent me to Dr. Moore. (T.
12).

The claimant testified with respect to the onset of his left shoulder pain:

     The next two days, I was experiencing pain in my left shoulder
and my back and hip.  Which I assumed all that was from the severe
bruising that I had on my back. (T. 12).

The claimant maintains that he relayed to Dr. Ragland that his left shoulder was bothering him

when he went and saw him.  The testimony of the claimant reflects that he also relayed his left

shoulder complaints to Dr. Ball.   Regarding the medial treatment he received under the care of

Dr. Ball, the claimant’s testimony reflects:

     Dr. Ball - - I believe Dr. Ragland is the one that ordered my
MRI, if I’m not mistaken.  Dr. Ball looked at it and sent me to Dr.
Moore. 
(T. 12).

The claimant testified that the MRI was performed on his right shoulder.

The testimony of the claimant reflects that he was referred by Dr. Ball to Dr. Moore in

Little Rock.  The claimant’s testimony reflects that at the time of his visit to Dr. Moore his chief

complaint was the pain in his right elbow and right shoulder.  The claimant maintains that Dr.
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Moore, who is an upper extremity specialist, evaluate his right elbow, however referred him to

Dr. Gordon for the right shoulder. 

The claimant testified that Dr. Gordon provided treatment for his right shoulder.  The

claimant maintains that he described pain in his left shoulder at the time of his visit to Dr. Gordon,

although his right side was bothering him most.  Dr. Gordon performed surgery on the claimant’s

right shoulder in December 2011.  The claimant testified that the right shoulder injury growing

out of the May 16, 2011, accidental fall was accepted as compensable by respondents.  The

testimony further reflects that respondents paid corresponding medical benefits regarding the his

right shoulder injury, as well as temporary total disability.

In describing the problems that he is currently experiencing with respect to the left

shoulder, which he attributes to the May 16, 2011, accidental fall, the claimant noted:

     My left shoulder is there’s pain deep in it, similar to what was in
my right shoulder. (T. 14).

The testimony of the claimant reflects that his left shoulder pain is not as severe at that in the right

shoulder was, however it is limited in mobility.  Regarding the frequency of the left shoulder pain,

the claimant offered that “the pain is really bad at night trying to sleep”. (T. 14).  The claimant’s

testimony reflects the presence of left shoulder pain “twenty-four seven”.   In addressing the

limitation of mobility with respect to the left shoulder, the claimant testified:

     The biggest limitation is going back and up on your back. 
Moving your shoulder back and up. (T. 15).

The claimant testified that the pain in his left shoulder has been present since the May 16, 2011,

accidental fall.  The claimant denies experiencing any variety of pain in his shoulder before the

May 16, 2011, accidental fall. 



6

The claimant has not had surgery in connection with his right elbow injury although he

continues to have problems with it.  The parties specifically reserved the issue regarding the right

shoulder surgery.

During cross-examination, the claimant acknowledged that he has previously been

diagnosed with arthritis.  Further, the claimant confirmed that before the May 16, 2011, accident,

he was taking a number of pain medicines and muscle relaxers, to included Soma, Lorcet, Norco,

Abien, and Paxil.   The claimant acknowledged having problems in a variety of joints including his

back, knees, and neck.  

As noted earlier, Dr. Ragland was the claimant’s personal physician or primary care

physician, and as such was familiar with his past medical history.  The claimant offered, however

that at the time he saw Dr. Ragland following the May 16, 2011, accidental fall he just wanted

some immediate treatment for his injuries.  The testimony reflects that the claimant’s first visit

with Dr. Ragland after the May 16, 2011, accidental fall was approximately three (3) weeks after

the afore.  

The claimant maintains that he provided a history to Dr. Ragland that included complaints

other than the right elbow complaint of pain.  The claimant confirmed that he testified during his

deposition that he did not tell Dr. Ball about his left shoulder, only the right elbow.  (T. 18).   

The claimant’s testimony reflect that during his first visit to Dr. Moore, the motion on his right

side was checked, to include his right shoulder.  The claimant denies that Dr. Moore performed a

similar examination involving his left side to included the shoulder.

The claimant maintains that when he went to Dr. Gordon, pursuant to the referral of Dr.

Moore, for his right shoulder complaint, he mentioned his left shoulder complaint as well.  The
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claimant asserts regarding his comments to Dr. Gordon:

     That I was having pain in my left shoulder like my right shoulder
was. (T. 19).

The claimant was first seen by Dr. Gordon on September 13, 2011.  The claimant maintains that

he relayed his left shoulder complaints to Dr. Gordon during the first visit.  The claimant testified

that the right shoulder surgery has gone well.  

The claimant disputes that his medications have not changed since before the May 16,

2011, accident fall.  The parties stipulated that Dr. Moore does not record any history in his

medical records that the parties have of a left shoulder problem. 

During redirect examination, the claimant’s testimony reflects that while his most severe

complaints at the time he was seen by Dr. Ragland following the May 16, 2011, accidental fall

was his right elbow, by the time of the second visit in June 2011, he made mention of his left and

right shoulder pain.  The claimant further maintains that when seen by the other physicians that

were treating him for his right shoulder and right elbow, the right shoulder and right elbow

complaints were more severe than his left shoulder.  Finally, the claimant testified that while he

was taking medicines for the arthritis, the condition did not prevent him from doing all of the

work activity before the May 16, 2011, accident.

The medical in the record reflects that the claimant was first seen by a physician, Dr.

Darrell G. Ragland, following the May 16, 2011, accidental fall on May 23, 2011.  The chart note

regarding the afore visit reflects, in pertinent part:

Chief Complaint: fell last week, hit rt. elbow on concrete & still
painful.

*          *         *



8

HPI: fell 2 weeks at work(today) on right elbow. cant straighten
right elbow since with some numbness down into right hand.  fims
x3- a fracture is seen, could be old.  only other injury was 2 yrs ago
he had a fall at work also (6-9-09)..will refer to ortho to get
opinion. 
(RX #1, p. 42).

The claimant was seen in follow-up by Dr. Ragland on June 29, 2011.  The afore chart note

reflects, in pertinent part:

Nursing Assessment
Chief Complaint: right shoulder pain x2 months, refill of all meds

*          *          *

HPI: sent to mike moore had 4 d films said not fracture sees him
back 5th for arm today concern with bilateral shoulder pain, neck
...B. arm numbness...started with fall at work. had fallen back
unsure what happened no strength in bilateral shoulders mri right
elbow and ncv scheduled in LR .......complaints of numbness
bilateral hands will mri to assess still not working.  sore right arm at
elbow x3-6 mo trial cream and if symptoms do not clear soon,
patient is instructed to return for further evaluation.   3 week biopsy
punch lortrisone 

*          *          *

Exam:

BJE: weakness bilateral shoulders no C, C, or E
DTR s 2+ at biceps, triceps

IMPRESSION
o Problem list: SHOULDER PAIN, BILATERAL (ICD- 719.41
CERVICAL STRAIN (ICD-847.0)

PLAN
o Medications: Continue HYDROCHLOROT TAB 25MG.   .

  
*          *       *

SOMA .   . .
ULTRAM TABS .     .   . pain
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*         *          *

NORCO ...(HYDROCODONE-ACTAMINOPHEN) as need for
pain

*         *         *

Follow-up/RV: If symptoms do not clear soon, patient is instructed
to return for further evaluation.(RX #1,p. 45-49).

The claimant was initially seen by Dr. Eric H. Gordon, a Little Rock orthopedic surgeon,

on September 13, 2011, with a chief complaint of right shoulder pain.  The afore initial evaluation

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Martin is a 54-year-old gentleman who is right-hand dominant. 
He presents to day for evaluation of right shoulder pain, which had
been present since around May 16, 2011, when he sustained a fall
while at work.  He has also injured his right elbow and right wrist
and has been followed for those by Dr. Moore.  He reports he has
always had some shoulder pain since the fall but has not really had
any treatment on it yet.  They finally were able to get this approved
through worker’s comp.  The pain mainly localizes to the lateral
and superior aspects of the right shoulder.  He also had some pain
posteriorly about the shoulder blade.  He reports pain is moderate
to severe, aching, dull, and burning-type pain associated with some
feeling of weakness about the shoulder.  It is worse with lifting and
twisting or using the arm and is somewhat better with rest.  He has
not really had any treatment specifically for the shoulder, despite
being through therapy and having treatment for his elbow.

He was kind enough to fill out his patient history questionnaire,
which was reviewed with him and is documented in his chart.

PHYSICAL EXAMINATION:
On physical examination, he is 5 feet 11 inches tall, weighs 215
pounds.  He is alert and oriented x3 with a normal affect.  He has
age appropriate general appearance with a medium body habitus. 
Inspection of the right shoulder is normal.  The skin is intact.  There
is no obvious swelling or muscular atrophy.  With palpation, he has
some tenderness over the trapezius superiorly and also along the
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medial border of the scapula.  He also had tenderness over the
impingement area.  His shoulder range of motion is intact passively
and actively, although he does have a painful overhead arc, and
there is some mild crepitation.  Impingement signs are positive. 
Speed and Yergason tests are negative.  His shoulder is stable with
negative apprehension test.  Light touch sensation and pulses are
grossly intact to the right upper extremity.  Strength testing reveals
5/5 strength of his deltoid, 4+ out of 5 strength of the biceps, 4+
our of 5 or the supraspinatus but with some pain.  External rotation
strength rates 4+ out of 5, no pain.  Subscapularis strength is 5/5.

RADIOGRAPHS:
X-rays ordered, taken, and interpreted today include AP, outlet,
and axillary views of the right shoulder show that he has a typ IIB
acromial arch.  There is some evidence of mild acromioclavicular
joint arthritis.  The glenohumeral joint space is well maintained.

MRI of the right shoulder also reviewed from outside facility shows
that eh has a partial-thickness tear of the supraspinatus.

IMPRESSION/PLAN:
Right shoulder pain after fall, likely secondary to rotator cuff strain
with partial thickness tear.  Recommend subacromial steroid
injection with physical therapy program, continued light duty of no
lifting, pushing, or pulling over 2 pounds with the right arm, on
overhead use of the right arm.  (RX #2, p. 17-18).

The claimant was seen in follow-up by Dr. Gordon on October11, 2011.  The office note relative

to the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Martin comes in today for followup in regard to his right
shoulder.  At his last visit, I gave him a steroid injection and sent
him to physical therapy.  He reports the injection helped him for
about two weeks.  He has been doing the therapy but reports some
improved but still quite a bit of pain in the shoulder.  He is a little
frustrated by this and would like to get something done about it
because he wants to get better.  It has now been about five months
since his original injury.  He still reports quite a bit of pain with use
of the arm during the day and states that he cannot even go fishing
with it.  He has quite a bit of pain at night, which gives him trouble
sleeping.  He is requesting a stronger pain medication.  
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PHYSICAL EXAMINATION:
On physical examination today of the right shoulder, inspection is
normal, no swelling.  He is tender over the impingement area. .   .  
(RX #1, p. 21). 

Responsive to an inquiry by the claimant’s attorney, on April 30, 2012, Dr. Ragland,

affirmative indicated that in his medical opinion the claimant sustained an injury to his left

shoulder on May 16, 2011, and would benefits from diagnostic testing to determine if an objective

injury warranted orthopedic treatment. (CX #1).              

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 16, 2011, and at all times pertinent the employment relationship existed 

during which time the claimant earned an average weekly wage of $834.29, generating

compensation benefit rates of $556.00/$417.00, for temporary total/permanent partial disability.

3. On May 16, 2011, the claimant sustained an accidental fall within the course and

scope of his employment resulting injuries to his left shoulder as well as his right shoulder and

right elbow.

4. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the compensable injury of May 16, 2011, to the claimant’s left shoulder.

5. The respondents have controverted the compensability of the claimant’s left 

shoulder injury.



12

CONCLUSIONS

It is undisputed that while within the course and scope of his employment, on May 16,

2011, the claimant suffered an accidental fall.  The respondents accepted compensability of the

claimant’s right elbow and shoulder injuries growing out of the accidental and paid appropriate

corresponding indemnity and medical benefits.  The claimant maintains that he also suffered an

injury to his left shoulder in the May 16, 2011, accident, for which he is entitled to appropriate

workers’ compensation benefits.  Respondents deny that the claimant sustain in injury to his left

shoulder in the May 16, 2011, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of the

evidence: 1) an injury arising out of and in the course of employment; 2) that the injury caused

internal or external harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and 4) that the injury was caused by a specific incident and

identifiable by time and place of occurrence. Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002). 

Should the claimant fail to establish by a preponderance of the evidence any of the requirements

for establishing the compensability of the claim, compensation must be denied. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).
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In the present claim, the occurrence of the claimant’s accident fall on May 16, 2011, while

within the course and scope of his employment is not disputed.  The evidence preponderates that

the claimant reported the accident fall to appropriate supervisory personnel.  The claimant had an

established physician-patient relationship with Dr. Darrell G. Ragland, having been treatment by

same for other health problems and accidents in the past.  The claimant received medical

treatment in connection with the injuries from the May 16, 2011, under the care of Dr. Ragland.

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  

There is not a dispute regarding the mechanics of the claimant’s May 16, 2011, accidental

fall.  The claimant credibly described the residual bruising from the accidental fall. (T. 12). Prior

to the May 16, 2011, work-related accidental fall, the claimant had last been seen by his primary

care physician, Dr. Ragland, on March 29, 2011.  Following the May 16, 2011, accidental fall the

claimant was first seen for medial treatment by Dr. Ragland on May 23, 2011.  The credible

evidence discloses that the claimant’s more severe complaints, which he attributed to the

accidental fall, where with respect to his right elbow, as documented in the May 23, 2011, chart

notes of Dr. Ragland.  By the time of the claimant next visit to Dr. Ragland of June 29, 2011, he

registered complaints of bilateral shoulder pain, although the pain in the right shoulder was more

severe than that in the left.  During his June 29, 2011, physical examination of the claimant Dr.

Ragland recorded  weakness bilateral shoulders, along with other findings.
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The claimant was referred by Dr. Ragland to orthopedic physicians for evaluation and

treatment of the injuries growing out of the May 16, 2011, accident.  The evidence preponderates

that the focus of the diagnostic studies and treatments of the orthopedic physicians was on the

claimant’s more severe right elbow and shoulder complaints.  As noted above, during the June 29,

2011, visit, Dr. Ragland recorded the claimant’s bilateral shoulder complaints which were

attributed to the May 16, 2011, accidental fall.  Finally, in his April 30, 2012, response, Dr.

Ragland rendered the medical opinion that the claimant’s left shoulder injury was the product of

the May 16, 2011, accidental fall.  The claimant has sustained his burden of proof by a

preponderance of the evidence that he sustained an injury to his left shoulder arising out of and in

the course of his employment in the May 16, 2011, work-related accidental fall.  Respondents

have controverted the compensability of the claimant’s May 16, 2011, left shoulder injury.

The employer is charged with the responsibility to promptly proved for an injured

employee such medical treatment as may be reasonably in connection with the injury received by

the employee.  Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably

necessary medical treatment is a question of fact for the Commission.  Dalton v. Allen

Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove

that medical services are reasonably necessary by a preponderance of the evidence.  The afore

medical services may include that necessary to accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or to prevent further deterioration of the damage produced

by the compensable injury.  Jordan v. Tyson Foods, Inc.,, 51 Ark. App. 100, 911 S.W.2d 593

(1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W. 2d 845 (1983).   
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The claimant now experience pain in the left shoulder which was similar to that he

experienced in the right shoulder, though not as severe.  It is clear that the oral pain medications

that the claimant received in the treatment of his compensable right shoulder and right elbow

injuries  also rendered beneficial effects with respect to the claimant’s left shoulder injury.  The

claimant ultimately underwent surgery with respect to the right shoulder injury.  The claimant has

sustained his burden of proof by a preponderance of the evidence that medical treatment is

reasonably necessary in connection with the treatment of his compensable left shoulder injury.

There is no evidence in the record to reflect that the claimant has been taken off work by a

physician in connection with the compensable left shoulder injury.  Any total incapacity incurred

by the claimant in connection with his compensable left shoulder injury to date would overlap the

total incapacitation growing out of the compensable right shoulder injury and right elbow injury,

for which the claimant has and is receiving temporary total disability benefits.  

AWARD

The respondents are herein ordered and directed to pay all reasonably necessary and

related medical treatment in connection with the treatment of the claimant’s May 16, 2011,

compensable left shoulder injury, to include medical related travel.   

This award shall bear interest at the legal rate pursuant Ark Code Ann.§11-9-809, until

paid.

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD 
 Administrative Law Judge


