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STATEMENT OF THE CASE

A hearing was conducted April 27, 2012, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.  If answered affirmative, claimant’s entitlement to additional

compensation must be addressed, specifically, claimant’s entitlement to benefits

pursuant to Ark. Code Ann. §11-9-505(a)(1).

A prehearing conference was conducted in this claim on March 21, 2012,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the March 21, 2012, Order was

introduced as “Commission’s Exhibit 1.”
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It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including October 25, 2011; that the claimant earned sufficient

wages to entitle him to compensation rates of $376.00 per week for temporary total

disability and $282.00 per week for permanent partial disability, if applicable; and

that the claim had been controverted in its entirety.  It was further stipulated that

while disputing the claim, the respondent/carrier paid temporary total disability

benefits beyond the date the claimant was released to return to work; but, that the

claimant was terminated on or about November 4, 2011.

By agreement of the parties, the following issues were presented for

determination:

1. Whether the claimant sustained a compensable injury within

the meaning of the Arkansas workers’ compensation laws.

2. Whether  the  claimant is entitled  to  benefits  under  Ark.

Code Ann. §11-9-505(a)

Claimant contended, in summary, that he sustained a compensable chest

and rib injury on October 25, 2011; that he was temporarily totally disabled through

November 9, 2011, and was in fact paid appropriate indemnity benefits during said

time while maintaining that the he was terminated without reasonable cause, in

violation of A.C.A. §11-9-505 and entitled to §505 benefits, as well as a

controverted attorney’s fee.

The respondents contended that there was no medical evidence supported
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by objective findings to establish a compensable injury within the meaning of the

Arkansas workers’ compensation laws.  Respondents further asserted that the

claimant was not refused employment without reasonable cause while further

maintaining  that §505 benefits are not applicable until at least one year post-injury,

maintaining that any award prospectively encourages employees not to return to

work while attempting to receive workers’ compensation benefits.  Finally,

respondents contended that attorneys fees do not apply to §505 benefits.

In addition to the claimant, he called Wesley Taylor, Lupe Russell, and

Ronnie Stone as witnesses to the immediate claim.   The record is composed solely

of the transcript of the April 27, 2012, hearing containing numerous hospital and

medical records, as well as a copy of the claimant’ termination notice.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that
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he sustained a compensable injury arising out of and during the course of

his employment with Snyder Industries, Inc., as the result of a specific

incident identifiable in time and place of occurrence on October 25, 2011,

which caused internal or external physical harm, specifically, an injury to his

chest and ribs which was confirmed by medical evidence supported by

objective findings.

4. Respondents have paid all appropriate benefits as the result of the

claimant’s October 25, 2011, incident and resulting injury.

5. The claimant is not entitled to additional benefits pursuant to Ark. Code Ann.

§11-9-505(a).

DISCUSSION

The relevant facts in this claim are basically undisputed.  There is no dispute

that the claimant was involved in a work-related accident on October 25, 2011,

when while driving a forklift, the claimant struck as steel safety rail, causing him to

be thrown forward, striking his chest and ribs on the steering wheel.  The only

factual dispute concerning the alleged injury was whether there was medical

evidence supported by objective findings to establish an injury.  As reflected by the

stipulations, respondents in fact paid appropriate indemnity benefits beyond the

date the claimant was released to return to work.  In addition, respondents

apparently paid all appropriated medical and related expenses because there is no

claim for additional medical treatment.  The only other factual dispute appears to
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be related to the claimant’s termination from employment.  The claimant contends

that he was terminated without cause in violation of A.C.A. §11-9-505, entitling him

to benefits under said section.  Conversely, respondents assert that the claimant

was terminated for cause and that it did not refuse employment without reasonable

cause, and further, that §505 benefits are not applicable.  First, compensability

must be established in order to be entitled to benefits under A.C.A. §11-9-505.  In

my opinion, the claimant has proven that he sustained a compensable injury.

However, wrongful termination is not an issue in this claim.  Clearly, there is no

claim for retaliatory discharge and penalties pursuant to A.C.A.§11-9-107.  Further,

at the time of the within hearing, the claimant had applied for, and was receiving

appropriate unemployment compensation.  Arkansas is an employment-at-will state.

The record reflects that the claimant was terminated for cause, specifically, violation

of various company policies, including the incident which caused his injury.  The

claimant candidly conceded that he had received prior warnings for unrelated

company violations.  (Tr.15-16, 60-61)(Cl. Ex. C, pp.1-3)

ADJUDICATION

Two issues have been presented for determination.  The first is whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws on October 25, 2011.

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following
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requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant has satisfied each and every requirement necessary to

establish a compensable injury on October 25, 2011.  Respondents contend that

there is no medical evidence supported by objective findings to establish a

compensable injury.  Respondents’ assertion is simply without merit.

The claimant was initially treated at the NEA Baptist Emergency Room on

October 25, 2011, with complaints of pain in the left rib area related to the work

accident.  X-rays revealed no acute fracture.  The claimant was diagnosed with rib

contusion, prescribed pain medication, Vicodin, and released.  The claimant was

next seen in the emergency room the Crittenden Regional Hospital on October 29,
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2011.  The clinical records make references to contusions and bruising to the left

rib-cage.  The claimant was advised to continue medications prescribed and to

return after two (2) days.  (Cl. Ex. A, pp.6, 10, 13)

The claimant was seen for follow-up at the NEA Baptist Clinic in Trumann,

Arkansas, beginning November 2, 2011, through November 28, 2011, for acute

chest wall trauma.  The claimant was released to return to work without restrictions;

however, as previously pointed out, the claimant’s employment with the employer

was terminated prior to the claimant’s release.  Again, the parties agreed that the

respondent carrier paid temporary total disability benefits beyond the date of the

claimant’s release to return to work.

The only remaining issue concerns claimant’s entitlement to benefits under

Ark. Code Ann. §11-9-505(a) which provides, in part:

(a)(1)     Any employer who without reasonable cause refuses to
return an employee who is injured in the course of employment to
work, where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall be
liable to pay to the employee the difference between benefits
received and the average weekly wages lost during the period of the
refusal, for a period not exceeding one (1) year.

First, this claim is not an appropriate claim for requesting §505 benefits.

Said section does not apply to a claimant released from treatment and

consequently no longer receiving any compensation benefits for his injury.  See,

Davis v. Dillmeier Enterprises, Inc., 330 Ark. 545, 956 S.W.2d 155 (1997).
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Further, for A.C.A. §11-9-505 to apply, an employee must prove, by a

preponderance of the evidence, (1) that he sustained a compensable injury, (2) that

suitable employment which is within his physical and mental limitations is available

with  the  employer,  (3)  that the employer has refused to return him to work, and

(4) that the employer’s refusal to return him to work is without reasonable cause.

Roark v. Pocahontas Nursing & Rehabilitation, 95 Ark. App. 176, 235 S.W.3d 527

(2006).

The claimant has received appropriate benefits related to his October 25,

2011, compensable rib injury.  The claimant applied for, and is receiving

unemployment compensation for his termination from employment.  The claimant

has been made whole for his October 25, 2011, accident.  

In view of the foregoing, the within claim is hereby respectfully denied and

dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


