
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G200147

STEVEN MORGAN, EMPLOYEE CLAIMANT

THE SHAW GROUP, EMPLOYER RESPONDENT

ZURICH AMERICAN INS. CO. C/O 
F. A. RICHARD & ASSOCIATES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 8, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE WILLIAM R.
SANDERS, Attorney at Law, LITTLE ROCK, Arkansas.

The respondent was represented by HONORABLE CAROL LOCKARD
WORLEY, Attorney at Law, LITTLE ROCK, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on June 7,

2012, in Hope, Arkansas.  A Prehearing Order was entered in

this case on April 4, 2012.  The following stipulations were

submitted by the parties and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer-employee relationship existed on
August 11, 2011.

3. The claimant’s average weekly wage is sufficient
to entitle him to TTD/PPD benefits in the
respective amounts of $575/$431, the maximum rates
for an injury sustained in 2011.

4. This claim for benefits is controverted in its
entirety.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Temporary total disability benefits.  As of the
date this response was prepared, claimant has not
received any TTD benefits whatsoever.  It is
claimant’s position that he is owed TTD at the
maximum rate beginning on or about August 22,
2011.

2. In addition, claimant has been under the active
care of Dr. Julian Earls at The Pain Institute of
Georgia beginning shortly after his injury through
the present.  Claimant contends said medical
treatment should be paid by respondents.

3. Further, claimant was referred to MedCross Imaging
PC in Eastman, Georgia, for cervical, thoracic,
and lumbar MRIs and contends the bill for these
MRIs should be paid by respondents.

4. Finally, claimant has not had any medical care
approved by respondent whatsoever since on or
about August 22, 2011.  Claimant contends that
respondents should authorize and pay for future
medical treatment for claimant from Dr. Julian
Earls at the Pain Institute of Georgia as well as
any subsequent referrals made by Dr. Julian Earls.
(T. 7)

5. Evidentiary objection to a Social Security
Disability application not exchanged seven days
before the hearing. (T. 85-86)

 
Respondent:

1. The compensability of the claimant’s alleged low
back and neck injuries/aggravations.

2. Shippers defense on lower back claim; see Shippers
Transp. v. Stepp, 265 Ark. 365; 578 S.W.2d 232
(1979) (Withdrawn - T. 150)

3. Application of Ark. Code Ann. § 11-9-526. (T. 7)

4. Evidentiary objections to claimant’s hearsay
testimony (T. 43)

The record consists of two volumes: (1) the June 7,

2012, hearing transcript and the exhibits contained therein, 
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and (2) Claimant’s Exhibit 2 - the transcript of Mr.

Morgan’s February 2, 2012, deposition.  

DISCUSSION

The claimant, Steven Morgan, became employed by The

Shaw Group, in the summer of 2011 as an electrical

apprentice in the construction of the J. W. Turk Power

Plant. (T. 125) Mr. Morgan moved from Macon, Georgia, to

Texarkana, Arkansas, to work at the power plant. (T. 15)

On August 11, 2011, within two weeks of beginning the

new job, Mr. Morgan slipped and fell to the ground down a

set of three temporary steps. (R. Exh. 2 p. 5-9) Mr. Morgan

testified that he fell backwards head first; he landed flat

on his back on the steps, and he then did a complete

somersault and rolled to the ground. (T. 29)

Mr. Morgan was seen in the emergency room of St.

Michael’s Hospital in Texarkana on three occasions, and was

seen by medical personnel at Healthcare Express on two

occasions before leaving Arkansas to return home to Georgia

because he was not satisfied with the medical care that he

was receiving in Arkansas through The Shaw Group. (T. 45)

Mr. Morgan testified that he left Arkansas about

September 16, 2011, to go see a prior treating physician,

Dr. Earls, and that when he left Arkansas, he did so with

the intention of returning to Arkansas in the future to work

for The Shaw Group. (T. 98, 99) 
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Dr. Earls is a physician at the Pain Institute of

Georgia.  Mr. Morgan returned to Dr. Earls on September 27,

2011, with low back and neck complaints. (C. Exh. 1 p. 10-

12) Dr. Earls ordered MRIs of Mr. Morgan’s cervical,

thoracic, and lumbar spine in November of 2011. (R. Exh. 1

p. 118-120) On January 26, 2012, Dr. Earls opined that Mr.

Morgan has experienced a new injury and as well as an

exacerbation of a preexisting injury. (C. Exh. 1 p. 18)

The claimant contends that he has sustained both a

compensable lower back injury and a compensable neck injury

on August 11, 2011.  The claimant’s contentions identify the

lumbar injury as a small annular tear associated with focal

disc protrusion at the L5-S1 level of his lumbar spine, and

the neck injury as bilateral mild neural foraminal stenosis

at the C5-6 level of his cervical spine due to a diffuse

disc bulge. (Comm. Exh. 1 p. 3)

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused
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by a specific incident and is identifiable by time and place

of occurrence.  Montgomery v. J & J Lumber Co., 2011 Ark.

App. 129, ___ S.W.3d ___.

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence and extent of an alleged aggravation

or new injury by objective findings of the new injury, and

the claimant cannot carry his burden of proof merely through

objective findings of a preexisting condition which became

more painful after an incident at work.  Liaromatis v.

Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective medical evidence is

necessary to establish the existence and extent of an injury

but is not essential to establish the causal connection

between the injury and a work related accident.  Wal-Mart v.

VanWagner, 33 Ark. 443, 990 S.W.2d 522 (1999). 

In the present case, Mr. Morgan’s lumbar MRI performed

on November 11, 2011, was read by Dr. Patel Pankaj, who

described his abnormal findings and impression as follows: 

FINDINGS:
 ...
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L4-5 reveals bilateral moderate neural foraminal
stenosis secondary to degenerative disc and
degenerative facet joints.  No central canal spinal
stenosis.  Enhancing scar tissue at 4 to 6 o’clock
epidural space extending to disc.

L5-S1 reveals bilateral moderate neural foraminal
stenosis noted secondary to degenerative disc and
degenerative facet joints.  Small annular tear 6
o’clock position associated with focal disc protrusion.

IMPRESSION:

1.  Bilateral moderate neural foraminal stenosis at L4-
5 and L5-S1 secondary to degenerative disc and
degenerative facet joints.  Enhancing scar tissue at 4
to 6 o’clock epidural space extending to disc.

2.  Small annular tear 6 o’clock position L5-S1
associated with focal disc protrusion.  (R. Exh. 1 p.
118)

Mr. Morgan’s cervical MRI performed on November 11,

2011, was also read by Dr. Pankaj, who described his

abnormal findings and impression as follows: 

FINDINGS:
  ...
C5-6 reveals bilateral mild neural foraminal stenosis
due to a disc bulge.  No central canal spinal stenosis. 
No compression of the cord.
  ...
IMPRESSION:
Mild bilateral neural stenosis secondary to diffuse
disc bulge.  No central spinal stenosis.  No
compression of the cord.  (R. Exh. 1 p. 119)

Notwithstanding Dr. Pankaj’s findings, the respondent

contends that there are no objective findings of an acute

injury/aggravation on August 11, 2011. (Comm. Exh. 1 p. 4) 

In this regard, the respondent engaged Dr. Steven Nokes, a

radiologist at Radiology Consultants, in Little Rock,
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Arkansas, to review various diagnostic tests that Mr. Morgan

has undergone before and after his fall on August 11, 2011.  

Dr. Nokes opined that he strongly disagreed with Dr.

Pankaj’s interpretation that Mr. Morgan’s November 11, 2011,

cervical MRI indicated mild bilateral neural foraminal

stenosis at the C5-6 level of Mr. Morgan’s cervical spine. 

Dr. Nokes opined that the foramina are instead “widely

patent on both axial and sagittal images.”  Dr. Nokes opined

that the “diffuse disc bulge without focal protrusion or

herniation is indicative of chronic mild degenerative

changes with loss of hydration within the disc.” (R. Exh. 1

p. 123)

While Dr. Nokes agreed with Dr. Pankaj’s finding of an

annular tear at the L5-S1 level of Mr. Morgan’s spine in the

lumbar MRI performed on November 11, 2011, Dr. Nokes was

also provided the opportunity to review diagnostic studies

of Mr. Morgan’s lumbar spine previously performed on July 3,

2008, on July 23, 2008, on September 29, 2009, and on

January 27, 2011.  After reviewing these studies, Dr. Nokes

concluded that the annular tear identified in November of

2011 was already present and better demonstrated in an MRI

previously performed on January 27, 2011, i.e., over six

months before Mr. Morgan’s fall in August of 2011. (R. Exh.

1 p. 122)

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick
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Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  The Commission may review the basis for a doctor’s

opinion in determining its weight and credibility.  Id. 

When medical opinions conflict, the Commission may resolve

the conflict based on the record as a whole and reach the

result consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

The claimant contends that Dr. Nokes’ opinion that an

L5-S1 annular tear was present on the MRI performed on

January 27, 2011, is not credible since the radiologist

originally reading that MRI, Dr. Lee Hall, made no reference

to an annular tear at that level. (T. 157; R. Exh. 1 p. 69)

The claimant contends that Dr. Nokes’ interpretation of the

cervical MRI - as indicating no stenosis - is equally

incredible in light of numbness that Mr. Morgan currently

experiences in his hands, and the lack of any other

plausible explanation in the record for that numbness. (T.

158)  

After considering the various diagnostic findings in

the record, and for the reasons discussed below, I accord

great weight to the opinions of Dr. Nokes, and I find that

Mr. Morgan has failed to support the existence of either his
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alleged neck injury/aggravation or his alleged low back

injury/aggravation with objective medical findings.

1.  L5-S1 Annular Tear/Focal Disc Protrusion

The claimant contends that the only way Dr. Nokes can

be correct that the November 2011 L5-S1 annular tear at

issue was present in earlier 2008, 2009, and 2011 studies,

is if the earlier radiologists were all wrong since none of

the earlier radiologists reported an annular tear in their

reports. (T. 157) In addition, the claimant asserts that Dr.

Earls rendered his opinions “based on a review of the

films.” (T. 156) I do not find these contentions persuasive

for the following reasons. 

First, I note that Dr. Earls is a pain specialist, not

a radiologist.  Second, in comparing Dr. Earls’ reports and

opinions to the various radiology reports in evidence,

nothing in Dr. Earls’ opinions and reports persuades this

examiner that Dr. Earls reviewed the “films” from radiology

studies, as opposed to simply reviewing the reports of the

various radiologists.  Third, the term “annular tear” does

not appear anywhere in Dr. Earls’ opinion of January 26,

2012. (C. Exh. 1 p. 18) Therefore, this examiner does not

find Dr. Earls’ causation opinions even relevant to the

issue as to whether the annular tear identified on an

October 11, 2011, radiology report preexisted Mr. Morgan’s

fall in August of 2011.
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Fourth, Dr. Earls did opine that “His imaging studies

do reveal a focal disc protrusion at L5-S1 that had not been

noted on previous studies.” (C. Exh. 1 p. 18) However, I

find that Dr. Earls’ use of the word “noted” in that

opinion, supports a conclusion that Dr. Earls was relying on

the written notations of the radiologists who reported on

previous studies, rather than reviewing himself the actual

radiological images.  

Fifth, even if Dr. Earls reviewed the actual

radiological images and not just the radiological reports in

rendering his opinion, I find that the interpretations of a

radiologist are entitled to greater weight than the

interpretations of a pain specialist on the question of

whether multiple radiological studies do or do not show the

presence of the same abnormalities at the L5-S1 level of Mr.

Morgan’s spine.  In the present case, Dr. Nokes, a

radiologist, concluded that both the small left paramedian

annular tear and the disc protrusion detected in November of

2011 were unchanged from the study of January 27, 2011. (R.

Exh. 1 p. 122)    

Sixth, I do not find persuasive the claimant’s argument

that the only way Dr. Nokes can be correct about the annular

tear preexisting the fall on August 11, 2011, is if all

prior radiologists were wrong.  The claimant’s argument

appears to presume that all diagnostic tests performed on

Mr. Morgan to date have an equal sensitivity to detecting an
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annular tear, that all radiologists use the same

nomenclature, and that all radiologists would consider the

presence of an annular tear sufficiently significant to

specifically mention that defect in a radiological report.  

However, in Smith v. Country Market/Southeast Foods, 73

Ark. App. 333, 44 S.W.3d 737 (2001), it was relevant to the

Court’s analysis to note that different tests and machines

have different sensitivities to detecting an annular tear

(discography is the gold standard), and different physicians

can have beliefs as to whether an annular fissure represents

a clinically significant acute abnormality or merely a

manifestation of the degenerative aging process.  

It was also relevant to the Commission’s analysis in

Lewis v. Prescolite Moldcast, Full Workers’ Compensation

Commission, Opinion filed on September 26, 2001 (E912345),

that a radiologist in that case referred to disk

“herniations”; the treating physician referred to the same

abnormality in one report as “small disks”, and in an

impairment rating referred to the abnormalities as

“degenerative disc disease.”  The Commission noted in Lewis

that the Commission was constrained to interpret the

significance of the doctor’s use of the term “degenerative

disk disease” in light of the surrounding circumstances. 

Consequently, this examiner cannot conclude purely as a

matter of logic, as the claimant contends, that in order for
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Dr. Nokes to be correct all earlier radiologists had to be

wrong.  

In order to render a potentially credible opinion, it

appears to this examiner that Dr. Nokes required (1) the

training and experience to accurately read both CT scans and

MRI scans, and (2) access to Mr. Morgan’s sequential CT and

MRI scans.  After reviewing Dr. Nokes’ opinion and Dr.

Nokes’ curriculum vitae, this examiner is persuaded that Dr.

Nokes had the training, the experience, and the access

required to accurately compare Mr. Morgan’s sequential

studies.  In this regard, I point out that Dr. Nokes was

simultaneously director of both CT and MRI at Baptist

Medical Center System between 1989 and 2001. (See R. Exh. 1

p. 121-129)  

Seventh, to the extent that the claimant contends that

Mr. Morgan’s current low back symptoms are logically related

to an L5-S1 annular tear, and that the L5-S1 annular tear is

logically related to the fall on August 11, 2011, I

respectfully point out that Mr. Morgan underwent L4-5 back

surgery in 2008, and when Mr. Morgan’s condition continued

to deteriorate, he underwent an electrodiagnostic test in

April of 2010 which objectively revealed evidence of severe

chronic abnormalities at the L5 myotomal distributions on

the left implicating a long standing and severe lesion

affecting the L5 nerve root proximal to the dorsal root
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ganglion causing axonal degeneration and slight

demyelination. (R. Exh. 1 p. 46)

Then, in January of 2011, Mr. Morgan became so

incapacitated from back pain that he had to remain off work

for five months. (T. 24) The medical record credibly

indicates that Mr. Morgan was then scheduled for but

cancelled a two-level fusion at the L4-5 and L5-S1 level of

his lumbar spine.  The surgery was originally scheduled for

July 14, 2011, but was reportedly cancelled by Mr. Morgan

for lack of finances on June 29, 2011. (R. Exh. 1 p. 90)

Given Mr. Morgan’s five month bout of disabling pain for the

first half of 2011, Dr. Jeshuran’s plan to perform fusion at

L4-L5 and at L5-S1 in July of 2011, and the evidence of Mr.

Morgan cancelling that surgery for financial reasons, this

examiner cannot say that the circumstances of this case

support an inference that Mr. Morgan’s low back

abnormalities and symptoms are logically attributable to his

fall on August 11, 2011.  To the contrary, Mr. Morgan’s five

month disability and proposed surgery at L5-S1 before August

of 2011 would appear to this examiner to just as logically

support Dr. Nokes’ radiographic interpretation that the

annular tear at L5-S1 was present before Mr. Morgan ever

went to work for The Shaw Group.  

2.  C5-6 Bilateral Mild Neural Foraminal Stenosis

To the extent that the claimant attributed his hand

symptoms to cervical stenosis during closing arguments, this
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examiner has found no report of any physician attributing

Mr. Morgan’s numbness complaints to cervical stenosis. 

Certainly, no physician has opined that any stenosis present

is an acute event or is attributable to the fall that Mr.

Morgan sustained on August 11, 2011.  

In addition, I find credible Dr. Nokes’ detailed

explanation that he reviewed the November 11, 2011, MRI, and

that the foramina were widely patent on both axial and

sagittal views.  Under these circumstances, I find that the

cervical MRI does not contain objective findings of

stenosis.    

3.  Muscle Spasms

On both September 27, 2011, and on January 26, 2012,

Dr. Earls reported the presence of spasms in Mr. Morgan’s

lumbosacral paravertebral muscles. (C. Exh. 1 p. 11, 14)

Muscle spasms observed by a physician or a physical

therapist are objective medical findings, and can support

the existence of a new injury or of an aggravation of a

preexisting condition.  Continental Express, Inc. v.

Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  However, as

noted above, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).
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In the present case, I find that a preponderance of the

evidence establishes that lumbosacral muscle spasms, like

the lumbosacral annular tear, preexisted Mr. Morgan’s fall

on August 11, 2011.  I reach this conclusion based on both

numerous references to spasm in the medical record before

Mr. Morgan’s fall in August of 2011, and based on Mr.

Morgan’s physician having scheduled and cancelled a two

level fusion surgery shortly before the fall in August of

2011.  

For example, on February 23, 2010, Dr. Earls reported a

history of Mr. Morgan reporting low back muscle spasms that

can be intense. (R. Exh. 1 p. 39) On June 4, 2010, Dr. Earls

began prescribing Mr. Morgan Zanaflex as needed for spasm.

(R. Exh. 1 p. 47) Dr. Steven Tafor reported the presence of

lumbar spasms on August 13, 2010. (R. Exh.1 p. 52) On

September 15, 2010, and on January 25, 2011, Dr. Earls

continued to prescribe Mr. Morgan’s spasm medication,

Zanaflex, and on February 23, 2011, Dr. Earls reported

significant spasm of Mr. Morgan’s lumbosacral paravertebral

muscles. (R. Exh.1 p. 54, 66-68, 71) On the next visit, on

May 24, 2011, Dr. Earls reported that Mr. Morgan’s pain had

actually increased, and as discussed above, Mr. Morgan was

at one point scheduled for a two level lumbar fusion to be

performed in Georgia on July 14, 2011, less than one month

before his fall in Arkansas.  In light of Mr. Morgan’s long

history of documented preexisting low back muscle spasms, I
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find that Mr. Morgan has failed to establish that the muscle

spasms detected by Dr. Earls on September 27, 2011, and/or

on January 26, 2012, are related to his fall on August 11,

2011.

Because I find that the claimant has failed to

establish that either his alleged neck injury or his alleged

low back injury are supported by objective medical findings,

I find that all other issues presented by the parties are

moot.                

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer-employee relationship existed on
August 11, 2011.

3. The claimant’s average weekly wage is sufficient
to entitle him to TTD/PPD benefits in the
respective amounts of $575/$431, the maximum rates
for an injury sustained in 2011.

4. This claim for benefits is controverted in its
entirety.

5. The claimant has failed to establish that he
sustained a compensable injury to either his neck
or his low back on August 11, 2011. Specifically,
the claimant has failed to establish by a
preponderance of the credible evidence that either
his alleged neck injury/aggravation, or his
alleged low back injury/aggravation, is supported
by objective medical findings. 

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are
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directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


