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Hearing before Administrative Law Judge Elizabeth W. Hogan on December 15,
2011, at Hot Springs, Garland County, Arkansas. 

Claimant represented by Ms. Laura Beth York, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Phillip Cuffman, Attorney at Law, Little Rock,
Arkansas.  

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical treatment; temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

March 17, 2011, at a compensation rate of $212.00/$159.00.  Some expenses have

been paid by Arkansas Blue Cross Blue Shield.

The claimant contends he injured his back moving boxes.  Dr. Marc Smith

performed surgery for a disc herniation at L5-S1 on June 22, 2011.  The claimant

seeks payment of medical expenses, temporary total disability benefits from March

18, 2011, to a date yet to be determined, and attorney’s fees.
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The respondents contend the claimant did not sustain an injury in the course

and scope of his employment.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript, along with the deposition of Mark Lobel taken after the hearing,

incorporated by reference.

The claimant, assisted by an interpreter, was the only witness to testify at the

hearing.

The claimant, age 28 (D.O.B November 16, 1983) has the Mexican

equivalent of an 8th or 9th grade education in America.  He worked with his father as

a welder before he began work for the respondent employer on July 8, 2010.  His

shift was Monday through Thursday, ten hours a day at $13.50 per hour.

Occasionally, he would work eight hours on Friday.  The claimant commuted

between Hope and Malvern for work. 

The claimant testified he injured himself while moving boxes in preparation

for welding.  He experienced pain from his hip to his leg and asked the manager,

Mark Lobel, if he could go home.  He took over-the-counter medication and iced his

back at home but the pain was unrelenting.

Mark Lobel is Vice President of Operations for the respondent employer.  He

has worked for the company 23 years.  He  does not speak Spanish and

communicates with the claimant by gesticulations.

Mr. Lobel testified he saw the claimant on his morning rounds March 17,

2011.  The claimant was not working and was not dressed in his gear for work.  The

claimant rubbed his stomach, indicating he was sick, so Mr. Lobel sent him home.

The claimant was at work about 15 minutes.
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The following day, Mr. Lobel’s secretary told him the claimant telephoned

requesting to see a physician due to a back injury at work.  Mr. Lobel denied the

claim on the spot because the claimant had not reported it to him the day before.

He also denied the claimant’s request for short term disability benefits.

The claimant’s last day of work was March 17, 2011, and he was fired two

weeks later when he advised them he would sue the company.

MEDICAL EVIDENCE

On March 18, 2011, the claimant saw a physician in Texarkana but there was

no interpreter at the clinic.  The claimant disputes the accuracy of emergency room

records showing symptoms for one week, with the pain worsening on March 17th.

He also denies records showing he has previously received chiropractic treatment.

The claimant stated he had no back problems prior to March 17, 2011, but he did

have numbness in his leg.  His employer never instructed him how to report a

workers’ compensation injury.  

The claimant gave his off-work slips to his employer but no light duty was

ever provided and eventually he was fired.  The secretary at work speaks Spanish

and she called him to tell him he was terminated.

The claimant saw Dr. Lonnie Wilson whose reports of April 21, 2011, and

May 13, 2011, show it was difficult to communicate with the claimant even with the

assistance of an interpreter.  

A March 23, 2011, MRI scan was positive and in his report of March 29,

2011, the doctor opined that the diagnostic findings were consistent with the

claimant’s symptoms.  On June 7, 2011, Dr. Marc Smith performed a diskectomy at

L5-S1.  The claimant testified he remains symptomatic as prolonged standing

causes his hip to hurt.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have controverted this claim, contending the claimant did

not sustain an injury arising out of and in the course of employment.

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or

probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

The claimant’s testimony that he injured himself at work on March 17, 2011,

is not supported by the testimony of his supervisor nor the medical records.  In fact,

the claimant’s own testimony shows he was suffering leg pain, a classic symptom

of a herniated disc, prior to March 17, 2011.  Therefore, I find the claimant has

failed to meet his burden of proof.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on March 17, 2011, at a compensation rate of
$212.00/$159.00.  Some expenses have been paid by
Arkansas Blue Cross Blue Shield.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.
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This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


