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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 15, 2011, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on November 1, 2011.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employer/employee/carrier relationship existed
at all relevant times. 

3. The claimant sustained a compensable left
groin/hip injury on April 26, 2007.  The
compensable injury was an aggravation of
preexisting avascular necrosis in the claimant’s
left hip.

4. The claimant’s average weekly wage is $507.00 with
a temporary total disability rate of $338.00 and a
permanent partial disability rate of $254.00.

5. The claimant was paid temporary total disability
benefits through May 16, 2011.
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6. The claimant has been assigned an anatomical
rating of 20% to the body as a whole by Dr. Robert
Holladay which respondents have controverted and
which remains unpaid.

7. The claimant underwent compensable hip replacement
surgery on September 21, 2010.

8. The findings in the Administrative Law Judge’s
decision filed on October 8, 2008, are res
judicata on all issues decided therein.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Date which claimant reached maximum medical
improvement.  Claimant was paid temporary total
disability through May 16, 2011.  However, he was
not permitted to return to work until he underwent
a functional capacity evaluation, and as a result,
was not allowed to return to work until July 24,
2011.  As a result, claimant contends that he
should be awarded temporary benefits through
July 24, 2011.

2. Claimant’s entitlement to permanent impairment
benefits associated with his compensable injury.

3. Attorney’s fees.

Respondent:

1. Major cause of permanent partial disability,
additional temporary total disability.

The record consists of (1) the December 15, 2011,

hearing transcript and the exhibits contained therein, (2)

the July 17, 2008, hearing transcript and the exhibits

contained therein, and (3) Dr. Holladay’s clarification
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1Dr. Holladay prepared his letter in response to this
examiner’s post-hearing request that either of the attorneys
contact Dr. Holladay to determine if his file contained any
data that might explain how Dr. Holladay assigned 61 points
using 18 criteria contained in Table 64 of the AMA Guides to
the Evaluation of Permanent Impairment (4th Ed.) in
calculating a 20% impairment for total hip replacement.  Dr.
Holladay advised in his letter that he did not keep any
written notes after he submitted the impairment rating
report, but that a large part of the point values was due to
pain. 

letter prepared on February 29, 2012, which I have “blue-

backed” to designate as part of the record.1

 
DISCUSSION

The claimant sustained a compensable left hip injury on

April 26, 2007.  The compensable injury was an aggravation

of preexisting avascular necrosis in the claimant’s left

hip.  Dr. Jeffery DeHaan performed an admittedly compensable

left hip replacement surgery on September 21, 2010. (Comm.

Exh. 1 p. 2) The two issues presently before the Commission

involve the claimant’s period of temporary disability after

that surgery and the claimant’s degree of compensable

permanent impairment, if any, as a result of his compensable

injury.  

Issue 1: Temporary Disability

The following course of events occurred related to the

temporary disability issue.  Dr. DeHaan indicated in post-

surgical followup on January 3, 2011, that Mr. McFadden

would need at least another six weeks off work to recover. 

(C. Exh. 1 p. 46) On February 14, 2011, approximately six
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weeks later, Dr. DeHaan proposed to fit Mr. McFadden with a

small shoe lift due to a post-surgical leg length

discrepancy and to see Mr. McFadden back in one month.  Dr.

DeHaan indicated that he would probably order an FCE when he

saw Mr. McFadden back in one month. (C. Exh. 1 p. 46)

In his report one month later, on March 14, 2011, Dr.

DeHaan made no reference to an FCE, but indicated that it

was appropriate to get an impairment rating. (C. Exh. 1 p.

46) Dr. Robert Holladay evaluated Mr. McFadden for an

impairment rating on May 3, 2011, and assigned Mr. McFadden

a 20% impairment rated to the whole body using a table for

total hip arthroplasty in the AMA Guides to the Evaluation

of Permanent Impairment (4th Ed.). The respondent then

terminated Mr. McFadden’s temporary disability benefits on

May 16, 2011. (Comm. Exh. 1 p. 2)

Notwithstanding his previous plan for an FCE, on June

3, 2011, Dr. DeHaan released Mr. McFadden to return to work

without restrictions effective June 20, 2011. (C. Exh. 1 p.

73) Then, notwithstanding Dr. DeHaan’s release without

restrictions effective June 20, 2011, Mr. McFadden was

required to undergo an FCE on June 28, 2011.  The FCE report

indicates that Mr. McFadden was referred for the FCE by Dr.

DeHaan. (C. Exh. 1 p. 58) However, other correspondence in

the record indicates that the employer required the FCE. 

(C. Exh. 1 p. 72) For his part, Mr. McFadden testified his
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understanding that the carrier was requiring him to take an

FCE before he could return to work. (T. 27) 

In any event, the FCE conducted on June 28, 2011,

indicated that Mr. McFadden was capable of “medium” work.

(C. Exh. 1 p. 59) Mike Baker sent the claimant’s attorney a

copy of the FCE on July 22, 2011, and at that time advised

Mr. Giles that the respondents were controverting Mr.

McFadden’s assigned impairment rating. (C. Exh. 1 p. 78)

However, the employer returned Mr. McFadden to work shortly

thereafter within the FCE’s medium level work restrictions

at a job stripping parts in chainsaw cylinders. (T. 14-16)

The claimant contends that he is entitled to additional

temporary disability compensation from May 17, 2011, until

he was returned to work on July 24, 2011. (Comm. Exh. 1 p.

2) The respondents contend that the claimant was released to

return to work on May 16, 2011. (Comm. Exh. 1 p. 2)

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  The Arkansas Supreme Court

has previously found that a functional capacity evaluation
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can be reasonably necessary medical treatment capable of

extending a patient’s healing period.  Gansky v. Hi-Tech

Eng’g, 325 Ark. 163, 924 S.W.2d 790 (1996).  

In the present case, I find that the functional

capacity evaluation that Mr. McFadden underwent on June 28,

2011, was reasonably necessary medical treatment, and I find

that his healing period continued until his attorney was

provided a copy of that evaluation on July 22, 2011.  In

reaching that conclusion, I have considered the fact that

prior to Mr. McFadden undergoing the FCE on June 28, 2011,

Dr. DeHaan had previously ordered an impairment rating and

released Mr. McFadden to regular duties.  Nevertheless, the

FCE identified that Mr. McFadden was actually only capable

of performing “medium” duty work, and was not capable of

performing his prior regular duties as Dr. DeHaan had

prematurely released him to do before the FCE was ordered

and completed.  Because I conclude that the FCE under these

circumstances was reasonably necessary to determine Mr.

McFadden’s post-surgical physical abilities and limitations,

I conclude that Dr. DeHaan’s prior release was premature,

and that the need for an FCE extended Mr. McFadden’s healing

period until Mr. McFadden (through his attorney) was

provided with the FCE results. 

I also find that Mr. McFadden has established by a

preponderance of the evidence that he was totally

incapacitated from earning until July 22, 2011, when his
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attorney was provided the results of the FCE.  Again, I find

under the circumstances that Dr. DeHaan’s earlier release to

regular duties was premature.  Instead, the preponderance of

the credible evidence establishes that Mr. McFadden (and his

employer) needed a medical determination of Mr. McFadden’s

post-surgical abilities and limitations by FCE to avoid the

risk of Mr. McFadden attempting work inappropriate for his

post-surgical capabilities. 

In finding that Mr. McFadden’s healing period and his

incapacity to return to work both continued until Mr.

McFadden’s attorney was provided a copy of the FCE on July

22, 2011, I find credible Mr. McFadden’s testimony that he

received a telephone call from Mr. Baker after taking the

FCE on June 20, 2011, and that Mr. Baker told Mr. McFadden

not to contact the company because when the company found

anything out, the company would let Mr. McFadden know. (T.

30) On this record, I can find no indication that, after

telling Mr. McFadden shortly after the FCE to wait to hear

from the company, that the respondents ever provided Mr.

McFadden the results of his FCE until Mr. Baker sent Mr.

Giles the results on July 22, 2011.  Since Mr. McFadden

required those results before safely returning to work for

either Staff One or for anyone else, I find that his healing

period and his incapacity to earn extended until those

results were provided to his attorney.
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Issue 2: Permanent Impairment   

The Arkansas Courts have identified the various

requirements necessary to establish an entitlement to

benefits for a permanent anatomical impairment.

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th Ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  Major cause means more than

50% of the cause.  Ark. Code Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 
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For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the

credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

A.  Use Of Guides.

In the present case, Dr. Holladay specifically

indicated in his report dated May 3, 2011, that his 20%

rating to the whole body was reached using Tables 64 and 65

of the AMA Guides to the Evaluation of Permanent Impairment

(4th Ed.), and his report’s contents supports that

conclusion. (C. Exh. 1 p. 55) In addition, Dr. Holladay has

referenced the two tables in the Guides specifically

intended to rate a patient for impairment after a hip

replacement surgery.  I find that Tables 64 and 65 provide

the available methodology for rating a hip replacement under

the AMA Guides.

B.  Objective Findings, Subjective Findings, and Pain

However, the respondents’ attorney argued as follows at

the start of the hearing regarding Dr. Holladay’s impairment

assessment:
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[T]he AMA Guides are sometimes in conflict with the
Workers’ Compensation Act when it states that such
things as pain and, in some instances, range of motion
and sensory deficits, things like that, are not to be
considered objective medical findings.  In looking at
Table - I believe it is 65, you’ll see that there are a
series of points that add up to the rating in Table 64. 
The points are based on non-objective criteria. They
are based on pain, they are based on the ability to
walk and altered gait and sensory problems, all things
that the Commission and the courts have previously held
are subjective factors.  There is no way to add up the
points that the doctor added without taking into
account subjective factors.  Therefore, that rating is
not based on objective factors as the law requires and
to do that would be surely to reduce it by a
significant amount if there is any permanent impairment
as a result of this accident. (T. 11)

As a starting point, I conclude that the respondents

are mistaken in asserting that a rating under the Arkansas

Workers’ Compensation Law must be based on objective

factors.  Instead the law provides that the existence and

extent of physical impairment must be supported by objective

and measurable findings. Ark. Code Ann. § 11-9-704(c)(1)(B). 

As discussed above, the Arkansas Courts have made clear that

if the allegation of permanent physical impairment is

supported by objective and measurable findings, then the

Commission must also consider the credibility of relevant

subjective evidence as well in assessing permanent

impairment.  Singleton v. Pine Bluff, 97 Ark. App. 59, 244

S.W.3d 709 (2006).  

Here, the objective and measurable findings that

support hip impairment include, but are not necessarily

limited to, Dr. DeHaan’s description of the arthroplasty
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2The Commission addressed this statutory mandate by
adopting the fourth edition of the Guides “exclusive of any
sections which refer to pain....” See Commission Rule
099.34.

implantation that he performed on September 21, 2010, Mr.

McFadden’s well-documented and measurable leg length

discrepancy after surgery, and the post-surgical discrepancy

in thigh and calf circumferences measured by Dr. Holladay

during his impairment evaluation.

However, the respondents are clearly correct that Dr.

Holladay and this Commission are statutorily prohibited

under Arkansas Code Annotated Section 11-9-102(16)(A)(ii)(a)

from considering complaints of pain in assigning

impairment.2  Although Dr. Holladay has no record of the

point value he specifically assigned to each of the eighteen

criteria under Table 65, Dr. Holladay acknowledged in his

post-hearing letter dated February 29, 2012, that a large

part of the point value of 61 that he assigned in this case

was due to pain. Consequently, I must conclude that Dr.

Holladay’s rating, which is based in large part on pain,

does not comply with the requirements of Arkansas Code

Annotated Section 11-9-102(16)(A)(ii)(a).

On the present record, I find that the most appropriate

rating under Table 64 for Mr. McFadden’s hip replacement is

a 15% impairment to the whole body, rather than the 20%

rating to the whole body assigned by Dr. Holladay.  I note

that the methodology of Table 64 and 65 assigns a minimum of
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15% impairment to the whole body for a total hip

replacement.  In the present case, applying the eighteen

criteria in Table 64 to the sparse relevant information in

Dr. Holladay’s records, in Mr. McFadden’s functional

capacity evaluation report, and in the other evidence in the

hearing record, this record simply lacks adequate data and

information to accumulate a point value under Table 65 low

enough (i.e., below 85 points) so as raise Mr. McFadden’s

impairment rating from the minimum of 15% to the next higher

level of 20% under Table 64, without consideration of pain.

Specifically with regard to the applicable sections of

Table 65, I am without discretion to consider pain in

section a.  According to Mr. McFadden’s function capacity

evaluation, he experiences a mild limp, which would appear

to equate to a three (3) point reduction for “slight limp”

in section b.  However, the FCE also indicates that Mr.

McFadden is capable of “constant” walking, and there is no

indication in the record that Mr. McFadden requires

supportive devices to ambulate.  Therefore, I perceive no

additional reduction under section b related to supportive

devices or to walking.

Likewise, the FCE indicates that Mr. McFadden can

engage in “constant” stair climbing and “constant” sitting. 

There is no indication in the record that Mr. McFadden

experiences any difficulty putting on shoes and socks or in

using public transportation.  I therefore conclude that Mr.
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McFadden has experienced zero (0) point reduction for the

activities described in section c.

I note that a 0.25 inch leg length discrepancy as

reported by Dr. Holladay is less than 1.5 centimeters, and

no physician has reported “fixed” adduction, internal

rotation, external rotation, or contracture.  I therefore

conclude that Mr. McFadden has experienced zero (0) point

reduction for the deformities described in section d.

Finally, I note that Dr. Holladay’s hip range of motion

measurements for flexion of 70 degrees equates to a one (1)

point reduction, abduction of 30 degrees equates to a zero

(0) point reduction, adduction of 20 degrees equates to a

zero (0) point reduction, internal rotation of 10 degrees

equates to a one (1) point reduction, and external rotation

of 30 degrees equates to a one point reduction, for a total

of a two (2) point reduction in section e.

Subtracting the three (3) point reduction from section

b and the two (2) point reduction from section e of Table 64

from the 100 points possible, I conclude that Mr. McFadden

has 95 points (a “good” result of between 85 and 100 points)

to apply to Table 64 without considering pain from Table 65

section a.  Therefore, I find pursuant to Table 64, Mr.

McFadden has sustained a 15% impairment to the whole body

for a total hip replacement with a good result.
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C.  Major Cause

Many of the relevant facts are not in dispute.  Mr.

McFadden sustained an injury when a dolly loaded with a 600

pound barrel struck Mr. McFadden in the left groin when the

barrel slipped on April 26, 2007.  (10-8-08 Op. p. 3) That

injury aggravated preexisting avascular necrosis in Mr.

McFadden’s left hip. (10-8-08 Op. p. 16) That aggravation

was established by objective findings of marrow edema and

joint effusion identified in a left hip MRI performed on

July 23, 2007, but not identified thereafter in either hip

in bilateral hip MRIs performed on October 31, 2007. (10-8-

08 Op. p. 15-16)

Mr. McFadden’s post-injury MRIs identified the presence

of avascular necrosis in both hips. (10-8-08 Op. p. 4) Prior

to the incident at work on April 26, 2007, Mr. McFadden was

asymptomatic in both hips. (10-8-08 Op. p. 9-10) At the time

of the most recent hearing conducted on December 15, 2011,

some four and one-half years after the incident in April of

2007, Mr. McFadden’s right hip has never caused him any

problems.  (T. 22) However, the femoral head in Mr.

McFadden’s left hip underwent a progressive collapse until

Dr. DeHaan performed left hip replacement surgery on

September 21, 2010. (C. Exh. 1 p. 49-51)

The respondents accepted financial responsibility for

Dr. DeHaan’s left hip replacement surgery, but contended at

the hearing:
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Your honor, we’re of course taking the position that
the major cause of this impairment is not the incident
that happened at work but the avascular necrosis which
we have submitted proof was a preexisting condition. 
The only reason for the total hip replacement was the
avascular necrosis, the preexisting condition.  The
claimant had this injury on April 22, 2007, and did not
have surgery for his condition for almost - for three
and a half years later.  We’re saying that the
temporary aggravation did not cause the permanent
impairment and the major cause of that impairment is
all preexisting. (T. 10-11)

Prior to the first hearing in this case, Dr. Lowery

Barnes testified that avascular necrosis is a condition

where a patient loses blood supply to the ball (i.e.,

femoral head) in the hip joint, which can result in a

collapse of the femoral head.  There are approximately 60

known causes of avascular necrosis, and in two-thirds of the

cases, physicians do not know why it happens. (Jt. Exh. 1 -

R. Exh. 1 p. 6) More than 50 percent of the time, if someone

has avascular necrosis in one hip, the opposite hip will

also have avascular necrosis. (Jt. Exh. 1 - R. Exh. 1 p. 8)

Dr. Barnes testified that most of the time, the

superolateral (upper outer) portion of the femoral head is

the area that loses blood supply and becomes flattened where

the bone disintegrates.  The patient then undergoes

arthroplasty or total hip replacement to fix the problem.

(Jt. Exh. 1 - R. Exh. 1 p. 7)

With regard to Mr. McFadden’s development of symptoms

in his left hip after the injury at work, and his need for



16MICHAEL MCFADDEN-F707643

3Dr. Barnes’ only contemporaneous report from 2007,
dated October 31, 2007, indicates that Dr. Barnes in fact
discussed left hip replacement with Mr. McFadden on October
31, 2007, and intended to schedule surgery for him in the
not too distant future. (Jt. Exh. 1 - C. Exh. 1 p. 30)
However, Mr. McFadden delayed having surgery until September
of 2010.

surgery as of the time that Dr. Barnes saw Mr. McFadden in

October of 2007, Dr. Barnes explained:

Q.  Is there any reason why he started having pain on
the left side after this incident and not the right,
even though he had both sides?

A.  Well, it’s just like any joint, if you have a
problem in it, and then you have an injury to it, that
joint is more likely to become symptomatic. 
                ...
Q.  After you reviewed the MRIs in this patient,
apparently surgery was not indicated.  When would
surgery not be indicated in avascular necrosis?

A.  You said surgery was not indicated?

Q.  Not indicated at that time.  

A.  No.  Surgery is indicated.

Q.  Oh, you think this man needs surgery now?

A.  Yes, I do.3

Q.  Was there a collapse of his femoral head?

A.  On the left side I believe there is, and on the
right side there is not yet or vice versa, or maybe he
has some mild collapse on both sides.  But he needs
surgery on both hips.

Q.  And with surgery on both hips, would that be
bilateral hip replacements?

A.  On the right side I think we can treat him with
what’s called core decompression to try to save the
hip.  We drill a hole into the bone and put some
grafting material.  There’s a 50 percent chance that we
can save the hip if we do that, and he won’t need a
replacement.  But it’s only a 50 percent chance.  
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    The natural history is that if nothing is done for
someone who has avascular necrosis, they have almost
100 percent chance of collapse and total knee
replacement.  (Jt. Exh. 1 - R. Exh. 1 p. 9-10)

With regard to Mr. McFadden’s asymptomatic right hip,

Dr. Barnes opined that if Mr. McFadden does not undergo

treatment, that hip will begin to hurt one day and

ultimately undergo a collapse at some stage as well. (Jt.

Exh. 1 - R. Exh. 1 p. 15-16) When asked whether Mr. McFadden

sustained a temporary aggravation, Dr. Barnes testified:

     Yeah.  It’s hard to know, because I’d never saw
him beforehand.  I don’t know how much collapse of his
femoral head he had.  I can tell you it didn’t change
the natural history of his avascular necrosis.  He was
going to have collapse of his femoral head.  He was
going to have a hip replacement.
     This is a scenario we see all the time; somebody
has avascular necrosis of their hips and they don’t
know it.  So at some stage he’s going to need a hip
replacement. (Jt. Exh. 1 - R. Exh. 1 p. 19)

However, immediately after indicating that he could not

say whether the aggravation was temporary without knowing

the degree of collapse before the incident at work, Dr.

Barnes then agreed with the respondents’ attorney that, if

Mr. McFadden was bruised in the incident, once the bruise

was gone, he was back in the same shape that he was in

before he had the bruise.  (Jt. Exh. 1 - R. Exh. 1 p. 20)

Finally, Dr. Barnes explained that due to the lack of

natural history studies following patients from the onset of

avascular necrosis, physicians have no way to know how fast

avascular necrosis progresses, so Dr. Barnes had no way to

predict how long Mr. McFadden might have continued to have
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asymptomatic avascular necrosis in his left hip but for the

dolly incident. (Jt. Exh. 1 - R. Exh. 1 p. 20)

Since neither party offered into evidence at the most

recent hearing any expert medical opinions specifically

addressing whether or not Mr. McFadden’s compensable injury

was the major cause of his impairment, the causation issue

must be determined based on the preponderance of the

credible evidence in the record. Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

On at least three occasions the Arkansas Court of

Appeals has found that an injured worker who aggravates a

preexisting condition established the major cause

requirement under circumstances where the worker was

asymptomatic and therefore not seeking treatment before the

aggravating injury, but required medical treatment after the

aggravating injury.  See Wright v. St. Vincent Doctors

Hospital, 2012 Ark. App. 153, ___ S.W.3d ___; Leach v.

Cooper Tire & Rubber Co., 2011 Ark. App. 571, ___ S.W.3d

___; Pollard v. Meridian Aggregates, 88 Ark. App. 1, 193

S.W.3d 738 (2004).  I note that in the present case, as in

these three cases, Mr. McFadden was asymptomatic (in both

hips) before the incident at work but required treatment on

his left hip after an injury at work.

In at least three other cases, the Arkansas Court of

Appeals held that an injured worker who aggravated a

preexisting condition established the major cause
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requirement for an impairment under circumstances where the

worker underwent compensable surgery after the injury, the

Guides assign an impairment rating for that surgery, and but

for the work-related aggravation, the worker would not have

undergone surgery.  See Hickman v. Kellogg, 372 Ark. 501,

277 S.W.3d 591 (2008)[Discussing Court of Appeals analysis]; 

Associated Building & Development v. Newby, 2009 Ark. App.

748, ___ S.W.3d ___; Second Injury Fund v. Stephens, 62 Ark.

App. 255, 970 S.W.2d 331 (1998).  I note that, as discussed

above, the AMA Guides assign a minimum 15% impairment to the

whole body under Table 64 for hip replacement surgery;

therefore the present case is similar to Hickman, Newby, and

Stephens in that regard. 

However, I note that the Arkansas Supreme Court in

Hickman reversed the decision of the Court of Appeals and

affirmed the finding of the Full Commission that an injured

worker undergoing knee replacement surgery failed to

establish major cause under circumstances where (1)

Hickman’s knee was symptomatic before the injury at work,

(2) the only work related injuries proven by objective

findings (contusion and swelling) had resolved long before

knee replacement surgery, (3) Mr. Hickman did not undergo

knee replacement surgery until approximately two and one-

half years after the incident at work, and (4) a doctor

opined that severe degenerative preexisting knee problems
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were the major cause of Mr. Hickman’s surgery and his

impairment.

I note that some of the relevant facts in the present

case are analogous to Hickman in that (1) Mr. McFadden did

not undergo hip replacement surgery until nearly three and

one-half years after his injury at work and (2) the

objective findings of new injury (marrow edema and joint

effusion) identified in an April 26, 2007 MRI were no longer

identified in a subsequent MRI performed on October 21,

2007. 

However, in comparing the facts in the present case to

the analysis of the Arkansas Courts addressing major cause

in all of these prior case, I find for the reasons discussed

below, that Mr. McFadden has established that his work

related injury is the major cause of his 15% permanent

impairment rated to the whole body.  

First, the threshold question that the Arkansas Courts

have considered in deciding major cause is whether the

worker was or was not asymptomatic before the injury at

work.  In Wright, Leach, and Pollard the Court of Appeals

appears to have relied almost solely on the fact that each

injured worker was asymptomatic before a work related

aggravation in finding that each worker proved that the work

injury was the major cause of impairment.  Similarly, the

Supreme Court in Hickman appeared to cite Pollard with

approval and then distinguish Pollard because the injured
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worker in Hickman was clearly not asymptomatic before the

injury at work. 

Second, I find persuasive Dr. Barnes’ opinion that the

condition of Mr. McFadden’s left hip warranted total hip

replacement surgery when Dr. Barnes saw Mr. McFadden in

October of 2007, notwithstanding that Mr. McFadden did not

actually undergo that surgery until September of 2010.  I

also note that when Dr. Barnes saw Mr. McFadden in October

of 2007, Dr. Barnes reported that Mr. McFadden was miserable

with profound left hip pain. (Jt. Exh. 1 - C. Exh. 1 p. 30) 

Therefore, as I understand the circumstances of this case,

Mr. McFadden continued working and delayed reasonably

necessary surgery for some three years while he endured 

pain and a progressive collapse of his femur head even after

Dr. Barnes recommended surgery.  I find these circumstances

distinguishable from the reason for delay in surgery in

Hickman, where surgery was not first recommended until years

after the work injury.

Third, in considering the potential significance on

causation of Dr. Barnes’ explanation that hip replacement

surgery is essentially inevitable (but indeterminable as to

when) for essentially all patients who develop untreated

avascular necrosis, I note that Mr. McFadden developed

persistent symptoms in his injured left hip that warranted

replacement surgery by October of 2007, yet Mr. McFadden’s
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opposite right hip remained asymptomatic over four years

later as of the hearing on December 15, 2011. 

Under circumstances where Mr. McFadden was deemed a

surgical candidate on his injured left hip in 2007, the same

year as his injury, but where the avascular necrosis in his

right hip continues to remain asymptomatic four years after

the left hip injury, I find that Mr. McFadden has

established by a preponderance of the evidence that the

compensable injury that he sustained at work in 2007

permanently aggravated his preexisting left hip avascular

necrosis and accelerated his condition to a degree

necessitating surgery.  Therefore, I find that consistent

with the circumstances in Newby and Stephens, but for the

compensable injury, Mr. McFadden would not have undergone

the surgery for which the Guides assign an impairment

rating.

As far as this examiner can glean, no portion of the

Courts’ analyses in Wright v. St. Vincent Doctors Hospital,

2012 Ark. App. 153, ___ S.W.3d ___; Leach v. Cooper Tire &

Rubber Co., 2011 Ark. App. 571, ___ S.W.3d ___; Pollard v.

Meridian Aggregates, 88 Ark. App. 1, 193 S.W.3d 738 (2004);

Hickman v. Kellogg, 372 Ark. 501, 277 S.W.3d 591 (2008);

Associated Building & Development v. Newby, 2009 Ark. App.

748, ___ S.W.3d ___; and/or Second Injury Fund v. Stephens,

62 Ark. App. 255, 970 S.W.2d 331 (1998) would deny an

injured worker benefits for permanent impairment because of
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the major cause requirement under circumstances where the

worker has established (1) that the worker was asymptomatic

before an injury at work, (2) that the work injury

permanently aggravated a preexisting condition, (3) that the

work injury accelerated the underlying condition to cause a

need for surgery and (4) that the AMA Guides assign

impairment related specifically to that surgery.

Consequently, because I find that the preponderance of the

evidence establishes each of these facts by a preponderance

of the evidence, I find that Mr. McFadden has met his burden

of proof.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employer/employee/carrier relationship existed
at all relevant times. 

3. The claimant sustained a compensable left
groin/hip injury on April 26, 2007.  The
compensable injury was an aggravation of
preexisting avascular necrosis in the claimant’s
left hip.

4. The claimant’s average weekly wage is $507.00 with
a temporary total disability rate of $338.00 and a
permanent partial disability rate of $254.00.

5. The claimant was paid temporary total disability
benefits through May 16, 2011.

6. The claimant has been assigned an anatomical
rating of 20% to the body as a whole by Dr. Robert
Holladay which respondents have controverted and
which remains unpaid.

7. The claimant underwent compensable hip replacement
surgery on September 21, 2010.
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8. The findings in the Administrative Law Judge’s
decision filed on October 8, 2008, are res
judicata on all issues decided therein.

9. The claimant is entitled to additional temporary
total disability compensation from May 17, 2011,
until July 22, 2011. 

10. The claimant is entitled to benefits for a 15%
permanent impairment rated to the whole body.

AWARD

     The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).
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The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


