
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G009121

REGINA L. MCDOWELL, EMPLOYEE CLAIMANT

ARKANSAS STATE HIGHWAY & 

TRANSPORTATION DEPARTMENT, 

EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 1, 2012

Hearing conducted before ADMINISTRATIVE LAW  JUDGE S. DALE

DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant was represented by HONORABLE NELSON V. SHAW, Attorney at

Law, Texarkana, Texas.

The respondents were represented by HONORABLE W ILLIAM L.

WHARTON, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On July 10, 2012, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted on April 11, 2012,

and a Prehearing Order was filed on April 12, 2012.  A copy of the Prehearing

Order was marked as Commission Exhibit 1, and made a part of the record

herein without objection, subject to any modifications made at the full hearing.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including on or about October 13, 2010.

3) The compensation rates for the claimant are $408.00 per week

for temporary total disability and $306.00 per week for

permanent partial disability.

4) The respondents have controverted this claim in its entirety.

5) All issues not addressed herein are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable left knee injury

by specific incident on October 13, 2010.

2) If compensability is overcome, claimant’s entitlement to

temporary total disability benefits from October 13, 2010, to a

date to be determined, all associated medical benefits and

attorney’s fees must be addressed.

At the full hearing, the claimant contended she sustained a

compensable left knee injury and that she gave proper notice of the injury to

her employer.  Claimant contends she is entitled to temporary total disability

benefits, medical expenses, and attorney’s fees.  Claimant anticipated

respondents’ witness, Caleb Saxby, would testify that claimant’s injury was not

job related.  Claimant intends to submit evidence that any such testimony by

Mr. Saxby was motivated by revenge and retribution against the claimant.

Respondents contended at the full hearing that the claimant did not

suffer a compensable injury on October 13, 2010.

DISCUSSION
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The claimant, age 39, worked for the respondents as a “construction

aide.”  On October 13, 2010, as part of the claimant’s job duties, she went to

inspect grass growth.  W hile in the process of inspecting grass growth, the

claimant testified she sustained a compensable left knee injury.  The claimant

testified as follows regarding the incident wherein she sustained her alleged

compensable left knee injury:

A Once I checked the pit area, I went down to the end of the

job where the seeding area was.  I had gotten out of my truck,

took a couple of steps, was checking, you know, to make sure

we had some grass growing, and when I did I stepped on one of

those big topsoil dirt clots, and my knee, when I stepped on it,

my knee twisted and instantly popped and I hit the ground.  My

knee, I couldn’t get back up, couldn’t put weight on it.

(T. p. 15, lines 4-12)

After falling, the claimant testified she drug herself back to her truck to

get to her cell phone in order to call for help.  The claimant testified she first

called her supervisor, Patty Clowers, and then called a gentleman named

Dustin.  The claimant testified that Dustin first arrived at the scene where she

had fallen and at the time she could not move due to left leg spasms.  The

claimant testified Dustin helped relieve her spasms by rubbing her leg and

then Patty showed up at the scene.  The claimant testified that Dustin and

Patty helped her into the truck and drove her to the emergency room.  

It is important to note that there was considerable testimony at the full
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hearing regarding whether the claimant attempted to defraud the respondents

by staging a fake fall on the morning of October 13, 2010.  Two of the

claimant’s coworkers testified they heard the claimant discuss the intent to

stage a fake falling incident on the morning of October 13, 2010.  The first

coworker to testify about the claimant’s alleged deception was Mr. Caleb

Saxby.  Mr. Saxby testified the claimant called him on the morning of

October 13, 2010, and asked him to help her stage a fake falling incident.

The claimant denied Mr. Saxby’s allegations, and stated that Mr. Saxby’s

testimony was motivated by revenge against her.  Another coworker, Mr.

Jesus Chapa, III, testified that he heard the claimant talking to Mr. Saxby and

overheard the claimant solicit Mr. Saxby in an effort to stage a fake fall.  Mr.

Saxby testified that the claimant told him she had injured her knee the night

before she went to work on October 13, 2010, but that she wanted Mr. Saxby

to help her stage a fall to make it look like she had actually hurt her knee on

the job.  It is important to note the claimant testified she did in fact fall the

night before she went to work on October 13, 2010; however, the claimant

testified she did not injure her left knee in the fall.  The claimant contends she

sustained a compensable left knee injury while performing her job duties on

October 13, 2010.  Respondents contend the claimant did not sustain any

compensable left knee injury while working for the respondents on
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October 13, 2010.

ADJUDICATION

The claimant contends she suffered a compensable injury to her left

knee by specific incident on October 13, 2010.  To prove a compensable

specific incident injury, the Commission has stated in Henry Weaver v.

Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in

order to establish the compensability of an injury occurring after July 1, 1993:

1) proof by a preponderance of the evidence of an injury

arising out of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in disability or

death;

3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102 (16), establishing

the injury;

4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by

time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be

denied.  Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938
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S.W.2d 876 (1997).  A claimant’s testimony is never considered

uncontroverted.  The testimony of interested parties are always considered to

be controverted.  Lambert v. Gerber Products, 14 Ark. App. 88, 684 S.W.2d

842 (1985).

The claimant has the burden of proving by a preponderance of the

evidence that her injury was caused by a specific incident and is identifiable

by time and place of occurrence.  In the case at hand, the claimant has failed

to meet her burden of proof regarding a compensable specific incident injury.

When considering the claimant’s testimony with the other witnesses’

testimony and the other evidence now before the Commission, I find that the

claimant was not a credible witness.  I found the testimony from Mr. Chapa

and Mr. Saxby to be more credible than that of the claimant.  Further, the

claimant’s actions by way of text messages to Mr. Saxby after she went to the

hospital on October 13, 2010, gives further support of Mr. Saxby’s and Mr.

Chapa’s testimony rather than the claimant’s.

The claimant argued that Mr. Saxby lied about the claimant soliciting

him in an effort to stage a fake fall for revenge.  However, the evidence shows

that Mr. Saxby was not the one who originally notified the respondent

employer about the claimant’s plan to stage an accident.  Mr. Saxby merely

denied the claimant’s request to stage an accident and took no further action.
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It was Mr. Chapa, who heard the claimant’s intent to stage an accident, that

ultimately came forward and reported the claimant’s statements to the

Arkansas State Highway & Transportation Department.  After going to the

hospital on October 13, 2010, the claimant sent Mr. Saxby a text message on

October 13, 2010, at 4:17 p.m. that stated “U hadnt said anything bout my leg

have u?”  (R. Ex. 1, see p. 47)  By the claimant asking Mr. Saxy if he had said

anything about her knee further leads this examiner to find that the claimant

did in fact solicit Mr. Saxby to stage a fake fall.  The claimant would have the

Commission believe that when she talked to Mr. Saxby on the morning of

October 13, 2010, before the alleged fall that she had not hurt her knee the

night before.  If in fact the claimant did not hurt her knee the night before

October 13, 2010, why would they have discussed her knee at all?  Instead,

the text message leads this examiner to find that in fact the claimant did

discuss a problem with her knee prior to going to work on October 13, 2010.

The claimant testified she did in fact fall the night before October 13,

2010, but that she did not injure her left knee.  The evidence now before the

Commission leads this examiner to find that the claimant’s left knee injury did

not arise out of and in the course of her employment on October 13, 2010.  I

further find the claimant cannot prove by a preponderance of the evidence that

her left knee injury was caused by specific incident and is identifiable by time
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and place of occurrence while working for the respondents on October 13,

2010.  In fact, I find that the claimant’s left knee injury occurred prior to her

reporting to work on October 13, 2010.  I find the claimant was not a credible

witness, and that the credible evidence now before the Commission shows the

claimant cannot prove by a preponderance of the evidence that her injury

arose out of and in the course of her employment or  that her injury was

caused by a specific incident and is identifiable by time and place of

occurrence while working for her employer on October 13, 2010.  As such, I

find that the claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable left knee injury on October 13, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are reasonable and are

hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
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evidence that she sustained a compensable left knee injury by

specific incident on October 13, 2010.

4) Since the claimant has failed to meet her burden of proof with

regard to compensability, all other issues outlined herein are

rendered moot.

ORDER

In accordance with the findings of fact and conclusions of law set forth

herein, claimant’s claim must be, and hereby is, respectfully denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


