
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G107540

JAMES MCCRAY, EMPLOYEE CLAIMANT

COULSON OIL COMPANY, INC.,
EMPLOYER RESPONDENT

ZURICH AMERICAN INS. CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 3, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE CAROL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

June 12, 2012, in Little Rock, Arkansas.  A Prehearing Order

was entered in this case on May 8, 2012.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employee/employer/insurance carrier
relationship existed on or about June 21, 2011.

2. The respondents have denied and controverted this
claim in its entirety.

3. The claimant received $15,984.45 in short term
disability benefits paid at a weekly rate of
$666.00 for the period from August 25, 2011,
through February 9, 2012. (T. 7)

4. Claimant reached maximum medical improvement on or
about March 6, 2012. (T. 6)

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensability.

2. Temporary total disability from August 24, 2011,
through March 6, 2012 for purposes of awarding
attorney’s fees; temporary total disability from
February 10, 2012, until March 6, 2012, for
purposes of awarding temporary disability benefits
not offset by prior payment of short term
disability benefits. (T. 7) 

3. Payment of outstanding medical bills. (T. 9)

4. Attorney fees.

Respondent:

1. Whether the claimant sustained a compensable
injury to his back while employed by the
respondent employer on or about June 21, 2011.

2. Notice defense as of August 29, 2011. (T. 5)

3. Offer of employment as a bar to benefits under
Ark. Code Ann. § 11-9-526. (T. 5)

The record consists of three volumes: (1) the June 12,

2012, hearing transcript; (2) an exhibits volume; and (3)

the June 8, 2012, transcript of the deposition of Donna

Cook, herein designated as Respondents’ Exhibit 3.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to establish by a
preponderance of the credible evidence that he
sustained a compensable injury.

DISCUSSION

Mr. McCray was employed by Coulson Oil Company through

one of its subsidiaries, Seahawk Transportation, as a fuel

delivery driver.  Mr. McCray delivered fuel to tanks located
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on customers’ property.  Some of the tanks were above

ground, and some of the tanks were buried underground. 

Mr. McCray developed back problems in the summer of

2011, and ultimately underwent back surgery on November 22,

2011. (C. Exh. 1 p. 78) At the hearing conducted on June 12,

2012, Mr. McCray testified that: (1) he injured his back on

June 21, 2011; (2) the injury occurred while handling heavy

capped-off hoses full of diesel; (3) the hoses were capped

off and full of fuel because a tank overflowed and there was

a spill on the Crouse delivery; and (4) he reported the

injury to his supervisor, Richard, in June.  (T. 15 - 18)

I do not find the claimant’s account of events

credible, and I find that he failed to establish any of the

four alleged facts for the following reasons.

First, I find credible that testimony and those

documents offered into evidence which indicate that Mr.

McCray first reported an alleged work injury in late August

of 2011, (and not earlier in June or July) and that when he

did so, he initially reported the injury as occurring on

June 11, 2011, at a location where the pump in the ground

started overflowing. (T. 67, 91, 99; R. Exh. 2 p. 30, 31,

41; R. Exh. 3 p. 5, 7)

The problem with Mr. McCray’s alleged June 11, 2011,

date of injury, was, however, that a review of company

records revealed that Mr. McCray did not work on June 11,

2011. (T. 100; R. Exh. 2 p. 13; R. Exh. 3 p. 12) After
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reviewing the company’s records himself, Mr. McCray then

reported the incident as occurring at the Crouse site and on

June 21, 2011. (Comm. Exh. 1 p. 2; R. Exh. 2. p. 43)

However, there are at least two obvious discrepancies

between Mr. McCray’s amended account of events and the other

relevant evidence of record. The first discrepancy involves

the fact that the Crouse delivery involved only above ground

tanks, and in-ground pumping (as described by Mr. McCray

initially on September 1, 2011) only occurs in filling

underground storage tanks. (T. 57, 122) Therefore, even if a

spill had occurred at Crouse on June 21, 2011, it would not

have involved in-ground pumping as described by Mr. McCray

initially on or about September 1, 2011.

 The second and even more important discrepancy,

however, is that Mr. McCray’s own driver delivery logs

indicate that the only spill that occurred at Crouse

occurred on July 12, 2011, and not on June 21, 2011, as Mr.

McCray alleges. (C. Exh. 1 p. 6; R. Exh. 2 p. 24)  Notably,

Mr. McCray had already been to the doctor with back problems

before the spill on July 12, 2011. (C. Exh. 1 p. 1) Mr.

McCray has offered no explanation, credible or otherwise, as

to why his delivery log of June 21, 2012, contains no

notations indicative of a spill at Crouse that day, and I am

persuaded by Mr. Harris’ testimony that (1) Mr. McCray had

financial incentives for reporting any above-ground spill on

his delivery logs; and (2) failure or refusal to report a
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spill when it occurred would be grounds for termination. (T.

102, 103, 124)

In assessing the weight to accord Mr. McCray’s

testimony as compared to the weight to accord the delivery

logs and the testimony of the company witnesses, I have

considered the potential evidentiary significance of the

Form AR-1 offered into evidence by the claimant.  That

document indicates that Mr. McCray notified the employer of

an injury on July 5, 2011, and not in late August or early

September as the company witnesses testified. (C. Exh. 2 p.

9) I recognize that a July 5, 2011, notification date, if

accurate, would be much closer in time to the claimant’s

testimony (June) than to the respondents’ witnesses’

testimony regarding notification (late August - early

September).

However, Donna Cook, who prepared the Form AR-1,

credibly testified that she simply took the July 5, 2011,

employer notification date that Mr. McCray wrote onto his

Form AR-N signed on August 30, 2011, and transferred that

notification date onto the AR-1 that Ms. Cook prepared. (R.

Exh. 2 p. 6)  Under these circumstances, where Ms. Cook had

no independent knowledge regarding when Mr. McCray in fact

first reported an alleged work injury when she wrote a

notification date of July 5, 2011, on the Form AR-1 in

September of 2011, I find that the notification date listed

on the Form AR-1 is not persuasive evidence with regard to



6JAMES MCCRAY - G107540

1By statute, the Form AR-1 should never have been
offered or accepted into evidence for the purpose for which
it was offered. See Ark. Code Ann. § 11-9-529(c).  However,
I note that the evidentiary error was essentially rendered
harmless when the preparer, Ms. Cook, had an opportunity to
testify and offer an explanation for her answers on the Form
AR-1.

Mr. McCray’s burden of establishing by a preponderance of

the credible evidence that he sustained an injury while

moving hoses following a spill during his Crouse delivery on

June 21, 2011.1 I point out that the July 5, 2011, alleged

notification date on the AR-N and AR-1 does not corroborate

Mr. McCray’s hearing testimony, wherein he now testified

that he notified Richard of an injury in June (instead of

July).

Because I find that Mr. McCray failed to establish by a

preponderance of the evidence that a spill occurred on the

Crouse property on June 21, 2011, that he was lifting hoses

full of fuel that day following a spill, or that he injured

his back that day moving hoses full of fuel, I find that the

remaining issues raised by the parties are all moot.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


