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Hearing conducted before Administrative Law Judge S. Dale Douthit in

Texarkana, Miller County, Arkansas.

The claimant, Grady Martin, Jr., was unrepresented and appeared pro se.

Respondents No. 1 were represented by Honorable Charles H. Crocker, Jr.,

Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by Honorable Christy King, Attorney at

Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 29, 2011, the above captioned claim came on for a

hearing in Texarkana, Arkansas.  A prehearing conference was conducted on

September 8, 2011, and a Prehearing Order was filed on September 9, 2011.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record without objection, subject to any modifications made

at the full hearing.  
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At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including September 10, 1999.

3) On September 10, 1999, the claimant sustained a compensable

cervical injury.

4) Claimant’s average weekly wage of $538.48 entitled him to

compensation rates of $356.00 per week for temporary total

disability and $267.00 per week for permanent partial disability.

5) All prior Opinions in this case are res judicata and the law of the

case.

At the full hearing, the parties agreed that issue number one outlined in

the Prehearing Order, “Claimant’s entitlement to unpaid medical and

prescription bills, and out-of-pocket mileage expenses,” was resolved prior to

the hearing and therefore not an issue to be addressed at the November 29,

2011, full hearing.  (T. p. 6, lines 10-20)  Also at the full hearing, claimant

requested to reserve issue number three outlined in the Prehearing Order,

“Whether claimant is entitled to physical therapy as recommended by Dr.

Martinez.”  Over objection from Respondents No. 1’s counsel, the claimant

was allowed to reserve issue number three outlined in the Prehearing Order.

Therefore, with issue number one outlined in the Prehearing Order and issue

number three being reserved, the parties agreed at the full hearing that only

the two following issues would be presented for determination:  
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(1) Whether the claimant is entitled to medical treatment provided by

Dr. Wyrick in 2007 and 2008.

(2) Whether the April 6, 2011, neck surgery performed by Dr.

Martinez is reasonable, necessary, and related to the claimant’s

compensable neck injury.

At the full hearing, the claimant contended entitlement to additional

medical benefits for a fourth cervical surgery performed by Dr. Martinez on

April 6, 2011.  The claimant contended entitlement to the out-of-pocket

expenses, all doctor bills and mileage expenses associated with the treatment

from Dr. Martinez as related to the April 6, 2011, neck surgery.  The claimant

also contended the Commission has the power to re-litigate a case when

there has been injustice involved; that the respondent did not file the most

important document in this case and there was no excuse for their actions.

Claimant contended that one reason this case has been going on for a decade

now is due to the violation that has been committed in this case, that these

actions have not only made claimant suffer from pain due to multiple injuries

he sustained, it also affects him mentally and physically.  Claimant contends

that arbitrary decisions should not be made in order to please one side, that

all evidence, MRIs, x-rays, and CT scans are not only substantial, they are

factual evidence, including all referred doctors’ reports.  Claimant contends

the MRI to the claimant’s back should never have been struck down by this

Commission.  Claimant contended entitlement to the 2011 surgery from Dr.
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Martinez, physical therapy, mileage expenses, and all doctor bills associated

therewith.  

Respondents No. 1 contended at the full hearing that all appropriate

benefits have been paid, and that the treatments from Drs. Martinez and

Wyrick were not reasonably necessary or related to the claimant’s

compensable neck injury.

Respondent No. 2 contended that no issues are now pending that

require action on the part of Respondent No. 2.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that the additional medical treatments provided by Dr.

Wyrick in 2007 and 2008, and requested herein by the claimant,

were reasonable, necessary, or related to the claimant’s

stipulated compensable neck injury.  Since the claimant  has

failed to prove by a preponderance of the evidence that Dr.
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Wyrick’s treatment was reasonable, necessary, or related to his

compensable neck injury, claimant’s request for additional

medical benefits from Dr. Wyrick is denied.

4) The claimant has proven by a preponderance of the evidence

that the additional medical treatment from Dr. Martinez in the

form of a fourth cervical surgery performed on April 6, 2011, was

reasonable, necessary, and related to the claimant’s stipulated

compensable neck injury.  Therefore, Respondents No. 1 are

responsible for all medical treatment performed by Dr. Martinez

related to the claimant’s April 6, 2011, cervical surgery.

DISCUSSION

This claim has been the subject of multiple full hearings and Opinions

regarding the claimant’s stipulated compensable neck  injury.  I feel it

necessary to point out that Respondents No. 1 seem to find it necessary to

litigate the same issue over and over.  The parties stipulated that the previous

Opinions in this claim are res judicata and the law of the case, and a careful

reading of the prior Opinions should have given Respondents No. 1 a clear

direction regarding the April 6, 2011, cervical surgery now pending before the

Commission.  As was stated in the Full Commission Opinion dated March 15,

2005, and reiterated in my July 14, 2008, Opinion that was subsequently

affirmed and adopted by the Full Commission; both  Opinions quote Dr.

Russell as stating, “Anytime you do a fusion at one level, you’re going to

accelerate the deterioration at other levels, and he has already had the

process in motion.”  The Full Commission already found that a surgery at C5/6
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was compensable due to the deterioration process occurring at the above

cervical levels.  Still, Respondents No. 1 feel is necessary to litigate whether

the surgery performed April 6, 2011, at the C6-7 level was reasonable,

necessary, or related to the claimant’s stipulated compensable cervical injury

from September 10, 1999.  As will be outlined below, the question of whether

the claimant’s April 6, 2011, cervical surgery at C6-7 was reasonable,

necessary, or related has already been answered; however, for clarity it will

be answered again.

The claimant was 39 years of age when he sustained compensable

neck injuries on September 10, 1999, while working for the respondent

employer.  At the April 17, 2008, full hearing, which has been stipulated as

res judicata  in this case, the claimant testified as follows regarding the

incident which caused his cervical injuries:

A Well, we was working in Arkadelphia, cutting wooden

pallets, logs so to speak, off for the deck floors for a bridge.  W e

extended a ladder up on one of the logs and I went to cut it off

and that [sic] when I fell.  I fell on my back and knocked myself

unconscious.

Q What did you fall on, what type of surface?

A Oh, it was rocks, rip-rap rocks.

Q About how high were you up off the ground?

A Five foot or more.

(T. p. 42, lines 4-13).
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As a result of the claimant’s compensable neck injuries, a full hearing

was conducted before an administrative law judge in 2003.  As a result of the

administrative law judge Opinion filed October 30, 2003, both parties

appealed and a Full Commission Opinion was rendered by the Arkansas

Workers’ Compensation Commission on March 15, 2005.  The parties have

stipulated that the Full Commission Opinion from March 15, 2005, was

res judicata and the law of the case.  In the March 15, 2005, Opinion the Full

Commission gave a detailed account of the claimant’s educational history,

work history, and medical treatments related to the claimant’s compensable

neck injury.  Said history detailed by the Full Commission in their March 15,

2005, Opinion is contained at pages 2-12 and is hereby incorporated for the

purpose of this Opinion/Order.  

The Full Commission in its March 15, 2005, Opinion found that the

claimant was entitled to the treatment for his cervical spine from Drs. Raker

and Safman, found that the claimant was entitled to a 15% whole body

anatomical rating plus an additional 25% for wage loss disability in excess of

the claimant’s whole body impairment rating.  Prior Opinions reflect the

claimant underwent a third surgery for his neck problems from Dr. Buono on

February 21, 2006.  

The evidence now before the Commission shows that following the

January 6, 2009, Full Commission Opinion affirming and adopting the
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administrative law judge Opinion filed July 14, 2008, the claimant went to

Dr. Jorge Martinez on February 28, 2011.  According to Dr. Martinez’

deposition testimony found at Joint Exhibit No. 1, page 5, lines 5-10.  Dr.

Martinez testified that he conducted a cervical spine MRI on May 13, 2010,

which showed the claimant had a small central disc herniation at C6-7.

Following the MRI, Dr. Martinez testified that he recommended cervical

surgery at the C6-7 level for the claimant.  Dr. Martinez testified the surgery

was performed on April 6, 2011.  Claimant contends that the April 6, 2011,

cervical surgery performed by Dr. Martinez at the C6-7 level was reasonable,

necessary, and related to his stipulated compensable cervical injury.  At the

full hearing, Respondents No. 1’s sole argument was that the April 6, 2011,

cervical surgery at the C6-7 level was not reasonable, necessary, or related

to the claimant’s compensable cervical injury.  (T. p. 14, lines 4-13) 

The claimant testified that following his 1999 compensable cervical

injury, “two big knots” came up on the back of his head and his back.  The

claimant testified that one of the knots never went down and some kept

growing and started to be bothersome.  The claimant testified the knots

caused him a lot of pain through the back of his scalp and in between his

shoulders.  The claimant testified Dr. Raker referred him to Dr. Wyrick for

removal of the knots.  Claimant contends the removal and treatment of the

knots were reasonable, necessary, and related to his compensable 1999
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cervical injury and therefore the responsibility of the respondents.  Claimant

contends respondents should pay for the treatment he received from Dr.

Wyrick in 2007 and 2008.  Respondents contend the treatment from Dr.

Wyrick was not reasonable, necessary, or related to the claimant’s

compensable cervical injury of 1999.

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  Ark. Code Ann. § 11-9-508:  American Greeting Corp. v.

Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under Ark. Code Ann. § 11-9-508 is a question

of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W .2d 790 (1996).  Medical treatment which is required to stabilize and

maintain an injured worker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In order to constitute reasonably necessary medical services, the medical

service must be necessitated by or connected with the compensable injury.

However, the claimant need not prove the compensable injury was the sole

or even major cause of his need for the medical services.  The injury has only

to contribute to his need for these services.
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In the case at hand, the claimant underwent the following surgical

procedures at the C6-7 level by Dr. Martinez on April 6, 2011:  

1. Microsurgical anterior cervical discectomy, foraminotomy,

and osteophytectomy at C6-7 bilaterally.

2. Microsurgical arthrodesis 6-7 using the allograft bone

bank.

3. Anterior cervical instrumentation C6-7 using the Vectra

plate.  

(Cl. Ex. 2, p. 13)

The respondents have made much argument that the claimant’s April 6,

2011, neck surgery was not reasonably necessary or related to the claimant’s

stipulated compensable cervical injury because of the degenerative nature of

the claimant’s cervical spine.  However, respondents have been making that

same argument for nearly eight years to no avail.  As stated above, the Full

Commission has already considered subsequent cervical surgeries under the

same analysis and found the subsequent cervical surgeries to be reasonable,

necessary, and related to the claimant’s compensable 1999 cervical injury.

Again, in the Full Commission’s Opinion from March 15, 2005, the Full

Commission quoted Dr. Russell as stating, “Anytime you do a fusion at one

level, you’re going to accelerate the deterioration at other levels, and he has

already had the process in motion.”  The Full Commission found that the first

surgery the claimant had along with the causation opinion from Dr. Russell
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showed that the second surgery was also a compensable consequence and

thus the respondents’ responsibility.  Then, respondents felt the need to

litigate the same issue again in front of this administrative law judge regarding

the claimant’s third surgery from Dr. Buono in February of 2006.  Under the

same rationale I found that the claimant’s third surgery from Dr. Buono in

February of 2006 was reasonable, necessary, and related to the claimant’s

September 1999 compensable injury and thus the responsibility of

Respondents No. 1.  Still, here we are again years later and respondents are

attempting to make the same argument.  Now, the claimant has had a fourth

surgery in April of 2011 at the C6-7 level which respondents again try to argue

is not reasonable, necessary, or related to the claimant’s September 1999

compensable injury.  I find it troublesome that Respondents No. 1 have felt the

need to litigate virtually the same issue three times before the Commission.

W ith regard to the fourth surgery on April 6, 2011, Dr. Martinez stated

the following:

A. Yes.  The fact that there was previous fusions has

increased the likelihood of having further problems on the bottom

disc, because he already had – well, Mr. Martin has already had

multiple fusions, so the level at C6-7 was a level that was

overworking because of previous fusions.

(Jt. Ex. 1, pp. 16-21)

Dr. Martinez’ opinion is almost exactly the same as the Opinion cited by the

Full Commission from Dr. Russell when talking about the claimant’s second
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fusion surgery.  While the claimant may have some degenerative problems

with his cervical spine, the record is clear that such degeneration would not

be the sole reason for the claimant’s need for the April 6, 2011, surgery; but

rather due to the multiple fusions the claimant has had at the levels above the

C6-7 level that were all related and a compensable consequence of the

claimant’s stipulated 1999 compensable cervical injury.

I find that the overwhelming evidence in this claim shows the claimant

has proven by the preponderance of the evidence that his April 6, 2011,

cervical surgery performed by Dr. Martinez at the C6-7 level was reasonable,

necessary, and related to his stipulated compensable 1999 cervical injury.

Therefore, I find that Respondents No. 1 are responsible for all medical

expenses related to the April 6, 2011, surgery.  Further, it must be noted that

Respondents No. 1 need to be aware of the likely additional permanent partial

disability associated with the claimant’s fourth cervical surgery on April 6,

2011, even though the claimant has not yet requested such benefits.  I will not

address additional permanent partial disability herein because it was not

requested to be an issue by either party.  

Claimant has also requested additional medical treatment from Dr.

Wyrick in 2007 and 2008 due to some “knots” that formed on the claimant’s

back and scalp after his stipulated compensable 1999 cervical injury.  It must

be noted claimant has not proven compensability of either a back or head
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injury.  When reviewing all the evidence related to the treatment provided by

Dr. Wyrick and considering the claimant’s testimony, I find that the claimant

has failed to prove by a preponderance of the evidence that the additional

medical treatment requested herein from Dr. Wyrick has been reasonable,

necessary, or related to the claimant’s compensable cervical injury.  In making

my determination, it must be noted that Dr. Wyrick in his report found at

Respondents No. 1’s Exhibit No. 1, page 17, stated:

Mr. Martin was seen in my office for two nodules, one located on

the back and one on the post scalp area.  These nodules were

diagnosed as lipoma’s.  Lipoma’s are benign growths.  They are

fatty tissue lumps that grow between the skin and underlying

muscle.  This condition is not related to any previous trauma.

The medical evidence found in the record herein clearly shows the claimant’s

treatment from Dr. W yrick regarding his “knots” were not reasonable,

necessary, or related to the claimant’s stipulated compensable cervical injury.

Therefore, since I have found that the claimant has failed to prove by a

preponderance of the evidence that the medical treatment from Dr. Wyrick

was reasonable, necessary, or related to his compensable injury;

Respondents No. 1 are not responsible for any of the medical treatment

contained in the record herein regarding treatment from Dr. Wyrick for 2007

and 2008.

AWARD
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Respondents No. 1 are hereby ordered and directed to pay for all

medical treatment related to the claimant’s April 6, 2011, cervical surgery

performed by Dr. Martinez as such medical treatment was reasonable,

necessary, and related to the claimant’s stipulated compensable cervical

injury of 1999.  Respondents No. 1 are hereby ordered and directed to pay all

medical treatment related to Dr. Martinez’ April 6, 2011, cervical surgery in

accordance with the findings of fact and conclusions of law outlined herein and

in accordance with Commission Rule 99.30.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


