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at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE JARROD S. PARRISH,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 15, 2012, the above captioned claim came on for a

hearing in Hope, Arkansas.  A prehearing conference was conducted in this

matter on December 13, 2011, and a Prehearing Order was filed on that same

date.  A copy of the Prehearing Order was marked as Commission Exhibit  1,

and made a part of the record herein  wi thout  objection, sub jec t to  any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including October 14, 2010.

3) On October 14, 2010, the claimant sustained a compensable left

elbow injury.

4) Claimant’s compensation rates are $562.00 per week for

temporary total disability benefits and $422.00 per week for

permanent partial disability benefits.

5) Claimant’s primary treating physician pursuant to a Change of

Physician Order dated January 5, 2011, is Dr. Bryant.

The parties agreed the issues to be determined by the Commission is

whether the claimant sustained a compensable left shoulder injury by specific

incident on October 14, 2010; or in the alternative, whether the claimant

developed left shoulder problems as a compensable consequence of his left

elbow injury on October 14, 2010.  If compensability is overcome, it must be

decided whether the claimant is entitled to the associated medical treatment

for his left shoulder as contained in the record herein.

At the full hearing, the claimant contended he sustained a compensable

left shoulder injury or, in the alternative, has developed a left shoulder

problem as a compensable consequence of the treatment he was provided

associated with his October 14, 2010, compensable left elbow injury.

Claimant contends respondents should be ordered to pay attorney’s fees as

provided by law.  

Respondents contended at the full hearing that all appropriate benefits

have been paid or are being paid associated with the claimant’s left elbow
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injury.  Respondents contend that claimant did not suffer a left shoulder injury

on October 14, 2010, or at any other time while working for the respondent

employer.  Claimant has not suffered a left shoulder injury as a compensable

consequence of his left elbow injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he sustained a compensable left shoulder injury by specific

incident on October 14, 2010.

4) The claimant has proven by a preponderance of the evidence

that the medical treatment contained in the record herein for

treatment of the claimant’s left shoulder has been reasonable,

necessary, and related to his compensable left shoulder injury of

October 14, 2010.  Therefore, respondents are hereby directed

and ordered to pay for all medical treatment related to the

claimant’s compensable left shoulder injury contained in the

record herein forthwith pursuant to Commission Rule 99.30,

including but not limited to the treatment now being

recommended by Dr. Bryant.
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DISCUSSION

The claimant began working for the respondent employer on June 26,

2010, as a journeyman electrician.  On October 14, 2010, the claimant

sustained an admittedly compensable left elbow injury while performing his

job duties.  The claimant also alleges that he sustained a compensable left

shoulder injury on October 14, 2010.  The claimant testified as follows

regarding the incident on October 14, 2010, that caused his compensable left

elbow injury and alleged left shoulder injury:

Q If you would, describe for  us – explain to us what happened on

October 14, 2010, that caused you to injure  your elbow in such, I mean, what

now you believe may have been the cause of the shoulder injury as well.

A Okay.  There was scaffolding around a manhole and they were some

cables placed upon this scaffolding that I was trying to take down.  There was

three of us there, one on each end of the cable, and I was in the middle of the

cable.

Q The cable was up on the scaffolding?

A Yes.  The cable was routed over the top of the scaffolding.  At one end

it was still on the reels and the other end, it was actually in the manhole, so

there was three of us and we were just going to take it down and my back was

to the manhole so I’m – they said that he dropped – the guy that was there

said he dropped the cable, couldn’t hold it, and when he did,  there was a bar

there that I was actually reaching across that the cable pulled my arm down

across.

Q So an individual that was behind you lost his end of the

rope or the cable?

A Yes, sir.
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Q And when he let go or lost his end, what happened to the

cable?

A It proceeded to go into the manhole, his end that he was

holding.

Q And were you holding your end of the cable at the time?

A I was holding the center of the cable so – 

Q So what happened to your arm or your elbow at that time?

A There was a – there was a bar that I had to reach over to

get the cable down from its location, and as the cable, you know,

exceeded my ability to hold it, it just pulled my arm down over

the bar.

Q So what you are saying is where this bar was – was this

bar shoulder level?  W as the bar mid, you know, belly level?

Where was this bar that you are talking about?

A Probably maybe a little lower than shoulder level.

Q So you’ve got your arm out with the cable and you’re

holding it?

A Yes, sir.

Q And when he loses his end, the weight of the cable is more

than you can really hold onto yourself?

A Yes, sir.

Q And so what happened to your arm at that point?

A It was drug over the bar actually and the elbow went in the

reverse direction that it was supposed to.

Q And if I’m understanding, was your elbow – where was

your elbow in effect to the bar?  Was it like right at the bar or

where was the bar and your arm?
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A The elbow was over the bar, the bar hit me right behind the

elbow somewhere.

Q Okay.  So in between  your elbow and  your shoulder is

where this bar is somewhere?

A Yes, sir.

Q Okay.  And I mean, what kind of weight are we talking

about that suddenly pulled on you that you got hyperextended

with?

A  I – I really can’t guess the weight but I would say hundreds

of pounds.

Q That’s fine.  And after this happened where were you

experiencing pain or discomfort?

A The pain, it felt like from my bicep down to my wrist

basically.

Q When you say your bicep, where are you talking about?

A Between my elbow and my shoulder.

Q And you are talking about your – which arm?

A Left.

(T. pp. 11-14, lines 20-25, 1-25, 1-25 & 1-18)

The claimant testified that immediately following the incident which

caused his compensable left elbow injury on October 14, 2010, he reported

the incident to Mr. Darrell Hernandez and an incident report was fil led out.

The claimant testified that at the time of the incident he did not recall having

a left shoulder problem but a compression wrap was placed on his elbow and
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he alternated it with ice and heat.  The claimant testified that he continued to

treat with ice and heat and a compression wrap until the pain in his left elbow

got worse, which led to the claimant going back to Mr. Hernandez, and Mr.

Hernandez thereby referring him to a doctor.  The medical records show the

claimant treated at Healthcare Express on October 26, 2010.  The claimant

testified Mr. Hernandez attended the appointment with him.  The claimant

testified he continued to experience problems with his left arm and elbow, and

ultimately an MRI was performed of the claimant’s left elbow.

The claimant testified he was referred to Dr. Knight, an orthopedic in

Texarkana, for a bicep tear.  The claimant testified he underwent surgery for

a repair of the tendon which was performed by Dr. Knight.  The claimant

testified that after the surgery his left arm was put in a sling.  The claimant

testified that prior to seeing Dr. Knight on December 30, 2011, he was able to

come out of his sling and start some physical therapy.  The claimant testified

that when he came out of the sling and started therapy for his left elbow he

noticed discomfort in his left shoulder.  (T. p. 21, lines 8-14)  The claimant

testified that he reported the left shoulder problems to Dr. Knight; however, the

claimant testified Dr. Knight did not respond to his concerns of the left

shoulder.

The claimant ultimately received a change of physician from Dr. Knight

to Dr. Bryant who recommended an MRI of the claimant’s left shoulder.  The



DAVID S. MARTIN - G010344 -8-

claimant testified the MRI recommended by Dr. Bryant for his left shoulder

was not approved by the workers’ comp carrier at that time.  (T. pp. 27-28,

lines 19-25 & line 1)  The claimant testified he did have health insurance at

the time Dr. Bryant requested an MRI of the left shoulder, and ultimately the

claimant received the MRI of the left shoulder by going through his own health

insurance.  The claimant testified that after he received the MRI of his left

shoulder at Ark-La-Tex Health Center, he eventually returned back to Dr.

Bryant but only by paying cash out of his own pocket.  (T. p. 30, lines 18-19)

The claimant testified he took the MRI of his left shoulder to Dr. Bryant who

recommended injection treatments and other conservative measures before

surgery would be considered.  (T. pp. 31-32, lines 19-25 & 1-6)  

The claimant testified that prior to October 14, 2010, he never had any

problems with his left shoulder, and the claimant also testified that after

October 14, 2010, there was not anything new or unusual that happened to his

left shoulder that could have caused his current left shoulder problems.  The

claimant contends the incident which caused his compensable left elbow

injury on October 14, 2010, also caused his alleged compensable left

shoulder injury.  Respondents contend claimant did not sustain a

compensable left shoulder injury.

ADJUDICATION
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For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. § 11-9-102(4)(A)(i) must be

established:  (1)  proof by a preponderance of the evidence of an injury arising

out of and in the course of employment;  (2)  proof by a preponderance of the

evidence that the injury caused internal or external physical harm to the body

which required medical services or resulted in disability or death; (3)  medical

evidence supported by objective medical findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and, (4) proof by a

preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  If the claimant

fails to establish by a preponderance of the evidence any of the requirements

for establishing the compensability of the injury alleged, he fails to establish

the compensability of the claim, and compensation must be denied.  Mickel

v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

A claimant is not required to establish the causal connection between

a work related incident and an injury by either expert medical opinion or

objective  medical evidence.  W al-Mart Stores, Inc. v. Van W agner, 337

Ark. 443, 990 S.W .2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established between an

employment related incident and a subsequent physical injury based on
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evidence that the injury manifested itself within a reasonable period of time

following the incident so that the injury is logically attributable to the incident,

where there is no other explanation for the injury.  Hall v. Pittman Const. Co.,

234 Ark. 104, 357 S.W .2d 263 (1962).  However, if the disability does not

manifest itself until months after the accident, so that reasonable men might

disagree about the existence of a causal connection between the accident and

disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

See also Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W .3d 753 (2001).

I must first point out that I found the claimant to be a credible witness.

The claimant credibly testified that prior to October 14, 2010, he never had

any problems with his left shoulder.  Further, the claimant credibly testified

that following the October 14, 2010, incident which caused his admittedly

compensable left elbow injury, he did nothing out of the ordinary which could

contribute to his left shoulder problem.  

Q Before this accident, and before you had this injury on

October 14, 2010, do you recall having any problems at all, this

sensation that you’ve described with this shoulder, this popping

sensation or this coming out sensation that seems to have

developed?

A No.

Q W as there anything new or different that occurred after this

accident that could possibly have caused this problem other than

the hyperextension event?
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A No.

(T. p. 32, lines 11-21)

The claimant credibly and logically explained why his left shoulder

problems were not as immediate as his compensable left elbow injury.  The

claimant testified that following his left elbow injury he “mostly did most

everything one handed.”  (T. p. 16, line 24)  The claimant testified that

following his compensable left elbow injury he would zip up his jacket and

keep his left arm close to him “Like a sling.”  (T. p. 20, lines 3-12)  The

claimant’s credible testimony shows that following his compensable left elbow

injury he did not use his left shoulder much because he was pampering his left

elbow.  Since the claimant was not using his left shoulder much following his

compensable left elbow injury, it is logical to understand why the claimant’s

left shoulder symptoms were delayed.  Following the claimant’s left elbow

surgery, he was placed in a sling and only when he came out of that sling did

he start noticing the discomfort in his shoulder.  (T. p. 21, lines 8-14)  The

evidence clearly shows nothing happened to the claimant’s left shoulder

following the October 14, 2010, incident which could be attributable to the

claimant’s left shoulder problems.

The claimant was finally given an MRI for his left shoulder on June 23,

2011, which stated the following impression:  “There is a type II acromion

present with mild degenerative capsular hypertrophy.”  (See Cl. Ex. 2, p. 75)
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Dr. D’Orsay Bryant in his October 7, 2011, report specifically found that the

claimant’s MRI of his left shoulder contained objective medical evidence

supporting a left shoulder injury.  Dr. Bryant stated, “the ‘moderate

supraspinatus tendinopathy’ is the major totally objective finding on the MRI

report, that substantiates the patient’s persistent complaints of shoulder pain,

and it is that MRI finding of ‘supraspinatus tendinopathy’ is secondary to the

work related accident.”  (See Cl. Ex. 2, p. 82)  Dr. Bryant goes on to state,

“The MRI of the left shoulder of June 23, 2011, on impression #2, the

radiologist Dr. Michael L. Hil l stated, ‘there is a type 2 acromion.’  The

morphology of the patient’s type II acromion explains how the patient’s left

shoulder supraspinatus was injured on October 14, 2010.  The normal

anatomy of the shoulder demonstrates the mechanism by which the patient’s

rotator cuff tendinopathy started.”  (Cl. Ex. 2, p. 82)  Dr. Bryant went on to

state, “The microscopic tears in a tendon are what is visualized on the MRI

when a ‘moderate supraspinatus tendinopathy’ is visualized by the radiologist.

It usually takes an injury or a shoulder tendon disorder of significant

inflammation to cause these objective findings visualized on MRI.”  (Cl. Ex. 2,

p. 83)  Dr. Bryant’s interpretation of the claimant’s MRI of the left shoulder

clearly states his position of objective medical evidence supporting a left

shoulder injury.

I find that the claimant has proven by a preponderance of the evidence
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all of the elements of compensability outlined above.  In making my

determination I do not disregard Dr. Knight’s December 20, 2011, opinion

wherein he finds that the claimant’s MRI findings of the left shoulder are not

compatible with any specific type of shoulder injury.  I recognize that Dr.

Knight and Dr. Bryant are in direct contradiction; however, it must also be

noted that Dr. Knight in his December 20, 2011, report stated, “At no time as

noted when I saw him did he have a history of shoulder pain.”  (Cl. Ex. 2, p.

85)  The evidence clearly shows that the claimant did in fact report left

shoulder problems to Dr. Knight who totally disregarded the claimant’s

complaints.  Not only did the claimant credibly testify that Dr. Knight ignored

his left shoulder complaints, the industrial company nurse for Shaw Group,

Incorporated, Mr. Daniel Hernandez, also testified the claimant reported left

shoulder problems to Dr. Knight.  Mr. Hernandez testified he was present in

Dr. Knight’s office when the claimant reported left shoulder problems to Dr.

Knight.  (R. Ex. 3, p. 19, lines 21-23)  

When evaluating the contradicting medical opinions it is the duty of the

Commission to determine which opinion is entitled to more weight.  In this

instance, I find that Dr. Bryant’s findings and opinions should be given more

weight with regard to the claimant’s left shoulder.  Based upon the credible

evidence now before the Commission, I find the claimant has proven by a

preponderance of the evidence all the elements of compensability outlined
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above and therefore find that the claimant has proven by a preponderance of

the evidence that he sustained a compensable left shoulder injury by specific

incident on October 14, 2010, while working for the respondent employer.

Arkansas Code Annotated § 11-9-508(a) mandates that an employer

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.

What constitutes reasonably necessary medical treatment is a question of fact

for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  While an injured employee must prove that the medical

services are reasonably necessary by a preponderance of the evidence, those

services may include that necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate symptoms resulting

from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 953

(1995).

The evidence in the record reflects the claimant has proven by a

preponderance of the evidence that all of the medical treatment contained in

the record herein related to the claimant’s left shoulder has been reasonable,

necessary, and related to his compensable left shoulder injury of October 14,

2010.  Therefore, respondents are herein directed and ordered to pay for all
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of the medical treatment related to the claimant’s left shoulder forthwith

pursuant to Commission Rule 99.30.  Further, I find that the treatment now

recommended by Dr. Bryant is reasonable, necessary, and related to the

claimant’s compensable left shoulder injury, and respondents are  herein

ordered and directed to pay for the additional medical treatment now

recommended by Dr. Bryant pursuant to Commission Rule 99.30.

AWARD

The claimant has proven by a preponderance of the evidence that he

sustained a compensable left shoulder injury on October 14, 2010.

Respondents are herein directed and ordered to pay all medical treatment

related to the claimant’s left shoulder contained in the record herein and for

the additional medical treatment recommended by Dr. Bryant for the

claimant’s left shoulder.  Said medical treatment is to be paid forthwith

pursuant to Commission Rule 99.30.

All accrued benefits shall be paid in a lump sum without discount and

this award shall bear interest at the legal rate until paid. 

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge
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