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North Little Rock, Arkansas.  

STATEMENT OF THE CASE

A hearing was held on November 16, 2011, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on September 20,

2011.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The
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following stipulations as submitted by the parties in the Pre-hearing Order are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed between the

claimant and respondents No. 1 on or about August 5, 2008, when

the claimant sustained a compensable right shoulder injury while

working for American Composting.

3. While working for American Composting, the claimant earned an

average weekly wage of $641.61, which would entitle the claimant to

compensation rates of $428.00 for temporary total disability benefits

and $321.00 for permanent partial disability benefits.

4. The employer/employee/carrier relationship existed between the

claimant and respondents No. 2 on or about November 23, 2010.

5. The claimant’s average weekly wage while employed by respondents

No. 2 was $519.10, resulting in a temporary total disability rate of

$346.00 and $ 260.00 for permanent partial disability benefits.

6. This case has been the subject of a prior hearing and opinions filed

on December 22, 2009, by this Administrative Law Judge, and on

May 11, 2010, by the Full Commission.

By agreement of the parties, the issues to be decided are as follows:
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1. If the claimant suffered a right shoulder injury on or about November

23, 2010, and whether it was the result of a recurrence of the 2008

injury, an aggravation of her pre-existing condition, a new injury, or

the result of an independent intervening cause unrelated to her

employment with the respondents.

2 . Whether the claimant is entitled to additional medical treatment,

including the  surgery conducted on June 24, 2011, and related

mileage.

3.  Whether the claimant is entitled to additional temporary total

disability benefits from November 24, 2010, until a date yet to be

determined.  If awarded, the parties agree that there is an offset

pursuant to §11-9-506 for unemployment benefits drawn by claimant.

4. Controversion and attorney’s fees.

5. All other issues, including permanency, are reserved.

The record consists of a one volume transcript of the November 16, 2011,

hearing, consisting of the testimony of Latonia Marion, Betty Robinson, Neddie

Nichols, and Michael Martello and all documentary evidence consisting of

Commission’s Exhibit No. 1 (Pre-hearing Order filed September 20, 2011);

Respondents’ No. 1 Exhibit No. 1 (Medical Records); Respondents’ No. 1 Exhibit

No. 2 (Deposition of Dr. Bowen dated May 5, 2011); Respondents’ No. 1 Exhibit No.

3 (Deposition of Dr. Bowen dated November 1, 2011); Respondents’ No. 2 Exhibit

No.1 (Job Description); Respondents’ No. 2 Exhibit No. 2 (MRI dated December 22,
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2010).  In addition, I have incorporated by reference the transcript of the September

23, 2009, hearing and the opinions filed on December 22, 2009, by this

Administrative Law Judge, and on May 11, 2010, by the Full Commission.

SUMMARY OF EVIDENCE

The claimant was employed by American Composting in August of 2008 as

a truck driver of an eighteen-wheeler tractor-trailer truck when she sustained a

compensable right shoulder injury.   After a hearing in September of 2009, she was

awarded reasonable and necessary medical treatment including a recommended

surgery on her shoulder by Dr. Bowen.  On June 4, 2010, the claimant underwent

an arthroscopic rotator cuff debridement, anterior acromioplasy, and distal clavicle

resection performed by Dr. Bowen.  

Marion also testified that she returned to work for the Little Rock School

District driving a school bus on November 15, 2010.  She testified that she was

originally given restrictions by Dr. Bowen to drive a bus with power steering and a

push button operated door.  She explained that she delivered the restrictions to the

school district but was told that the school district would not accommodate those

restrictions.  She explained that she talked to the doctor’s office and obtained a

work slip with no restrictions.  Marion testified that she began to have problems in

midweek.  She explained that during her afternoon bus run on November 17, 2010,

while engaging the manual bus door, she began feeling a burning sensation in her

shoulder.  She continued to have pain the rest of the week and throughout the
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weekend.  She called the doctor and returned to see him on November 23, 2010.

She underwent an MRI in December of 2010 and underwent a second surgery on

her right shoulder on June 24, 2011.  She testified that her shoulder improved and

the burning pain subsided after the second surgery.

She filed for unemployment in March of 2011 and drew unemployment

beginning in April of 2011 and during the period of time when she was recovering

from her surgery.  

Betty Robinson testified that she was the Coordinator for special needs

transportation with the Little Rock School District and that Marion worked under her

supervision in November of 2010.  She testified that she was not aware of any

restrictions that Dr. Bowen had placed on Marion following her shoulder surgery.

Mike Martello testified that he was the Director of Transportation for the Little

Rock School District.  Martello testified that Marion had bid on the particular bus

and route that she was given.  He explained that very few of the buses had a push

button door.  He explained that her bus had nine students.  He testified that he

received the letter from the doctor on November 8, 2010, stating that Marion was

released with restrictions of power steering and the push button door.  He explained

that based on those restrictions, he did not believe Marion could perform other

duties in her job description which required her to lift up to 100 pounds.  He

explained that she returned with a doctor’s release with no restrictions the next

week and was given her route.
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The medical records in the case reflect a history of work-related medical

problems beginning in 2001, including complaints of right arm tendinitis, left

shoulder pain, right arm strain, right elbow bursitis, and left elbow strain from driving

a school bus.  On May 14, 2008, and July 16, 2008, the claimant sought treatment

with the St. Vincent Family Clinic with complaints that she had low back pain and

hip pain.  Dr. Perry signed an off work slip indicating that the claimant was off work

from July 16, 2008, until July 31, 2008, for medical reasons.  On August 5, 2008,

the claimant presented to Concentra with complaints that she had injured her right

shoulder, right hip, or buttocks and scraped her elbow as a result of a fall from a

truck while swatting at a wasp that was attacking her while she was unplugging a

pressure hose from the trailer while working for American Composting, Inc.  She

was diagnosed by Dr. Adametz with a shoulder contusion, hip contusion, elbow

abrasion, shoulder pain, and hip/pelvic pain.  She was given naproxen, referred for

physical therapy, and placed on restricted duty with no driving of the company

vehicles.  She returned for a follow-up evaluation on August 7, 2008.  At that time,

she reported no improvement and was instructed to continue previous medications,

therapy, and restricted duty (the driving restriction was lifted).  On August 14, 2008,

she returned for a follow-up evaluation and reported improvement of symptoms and

no pain.  She was released to regular duty.  On August 14, 2008, she underwent

an MRI of the lumbar spine.  The MRI revealed

1. L4-5 moderate central canal encroachment accompanied by
moderate biforaminal narrowing, slightly greater along the distal
aspect of the right lateral canal.
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2.  L5-S1 concentric noncompressive posterior disc displacement with
moderate symmetric biforaminal narrowing.

On August 21, 2008, the claimant returned for a follow-up evaluation.  She

complained that her symptoms were worsening.  She was placed on restricted duty

with no bus driving.   On August 25, 2008, therapist notes reflect that the claimant

reported gradual progress with shoulder pain, but continued pain with horizontal

adduction.  She also indicated that she was not working because her employer was

unable to accommodate the modified activity.  On August 26, 2008, she returned

to Concentra for a follow-up evaluation.  She reported that her pattern of symptoms

“is no better”.  She was returned to work with no lifting over 10 pounds and limited

use of the right upper extremity.  She was also referred for a right shoulder MRI.

On September 9, 2008, Marion presented to Dr. Rosenzweig with continued back,

hip, and leg pain due to disc disease, causing L5 nerve root impingement.  She was

given an epidural steroid injection.  On September 15, 2008, Dr. Adametz noted

that on “Returning to regular activity, pt was not able to tolerate higher level of

activity and use of her shoulder and her symptoms returned after several days of

regular duty.”  On September 15, 2008, Marion was evaluated by an orthopedic

specialist, Dr. Scott Bowen.  He noted that she reported that she had injured her

right shoulder on August 5th while adjusting hoses and swatting at a wasp when she

fell directly on her right shoulder.  He noted that she had begun driving a school

bus two weeks ago and noticed that she was having trouble turning the wheel and

also setting the brake and opening the door with her right hand.   Dr. Bowen

diagnosed her with possible rotator cuff injury and a possible labral tear in the right
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shoulder.  He referred her for an MRI and noted that she could continue driving for

the school bus company.  The MRI revealed “Lateral column coracoacromial arch

stenosis. Infraspinatus intermediate grade interstitial tear with accompanying

myotendinous junction ganglion formation. Altered morphology and signal of the

biceps labral anchor complex which differential lies between myxoid degenerative

change versus nondisplaced SLAP lesion (superior labral anterior to posterior tear)

lesion.”  On October 7, 2008, Dr. Bowen reported that the MRI indicated some

tendinosis of the rotator cuff and evidence of impingement and that the muscle

involved is the interstitial involvement of the infraspinatus.  He diagnosed her with

“Work related injury to her right shoulder with persistent subacromial impingement,

tendinitis, and synovitis.”  He administered a corticosteroid injection to the right

shoulder and noted that she should continue her home exercises and working.  On

November 4, 2008, Marion returned to Dr. Bowen for a follow-up evaluation.  He

noted that the injection had helped temporarily, but that Marion was having

discomfort with activities such as driving the bus with repetitive activity and

occasionally at night.  Bowen observed,

I believe that this injury began as a result of her fall while working for
the American Composting Company and then has been aggravated
by her continued driving of the school bus.  In that regard, I think it is
clear that the injury was initiated by the fall but secondarily
aggravated by her continued bus driving.

He noted that if her symptoms persist, he would recommend arthroscopic surgery.

On November 12, 2008, the claimant sought medical treatment at the

emergency room at Baptist Health Medical Center with complaints of low back pain

as a result of a rear impact motor vehicle accident.  The x-ray of the lumbar spine
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showed no fracture.  She was prescribed Darvocet, Flexeril, Motrin, and released

for follow-up treatment with her primary care physician.  At the time, she also

reported continued right shoulder pain.

On March 5, 2009, the claimant returned to Dr. Bowen with continued

complaints of right shoulder pain.  He noted that she had not responded to

conservative treatment, had some improvement with steroid injections, but

continued to have pain with overhead activity, lifting, twisting, and turning.  Bowen

observed “I think she is a candidate for possible arthroscopic surgery to the right

shoulder by her history.  This appears to be work related.”  On April 2, 2009, Dr.

Bowen noted that after continuing treatment from September 15, 2008, until March

5, 2009, the evidence was consistent with an impingement syndrome and rotator

cuff tendinitis.  He opined “It is clear by her history that the symptoms did start as

a result of her fall directly on her shoulder by her report to me.”  He noted that there

had been no prior complaints of pain in her shoulder.  He continued,

My statement on November 4, 2008 was intended to clearly indicate
that I felt that her fall at work on August 8, 2008 while working for
American Composting initiated the cascade of events and this has
been aggravated by her continued driving.  Eventually, it even
became difficult to drive the school bus.  I thought I made it clear that
I felt like the original fall was the majority of the cause for her ongoing
shoulder and I do believe that the fall did cause more than 50% of her
current discomfort and need for treatment.  This is my opinion based
on a reasonable degree of medical certainty.

Marion underwent surgery on her right shoulder on June 4, 2010.  She

returned for follow-up treatment until November 8, 2010.  She was released to

return to work on November 8, 2010, with restrictions.  On November 11, 2010, she

was released with no restrictions.  On November 23, 2010, she returned to Dr.
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Bowen with complaints of pain while operating her bus after her return to work.  On

December 27, 2010, she underwent an MRI which revealed a partial rotator cuff

tear.  Due to her ongoing symptoms, Dr. Bowen recommended surgery.  She

underwent surgery on June 24, 2011.  She was released to return to light duty work

by Dr. Bowen on November 1, 2011.

   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed between the

claimant and respondents No. 1 on or about August 5, 2008, when

the claimant sustained a compensable right shoulder injury while

working for American Composting.

3. While working for American Composting, the claimant earned an

average weekly wage of $641.61, which would entitle the claimant to

compensation rates of $428.00 for temporary total disability benefits

and $321.00 for permanent partial disability benefits.

4. The employer/employee/carrier relationship existed between the

claimant and respondents No. 2 on or about November 23, 2010.

5. The claimant’s average weekly wage while employed by respondents

No. 2 was $519.10, resulting in a temporary total disability rate of

$346.00 and $ 260.00 for permanent partial disability benefits.
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6. This case has been the subject of a prior hearing and opinions filed

on December 22, 2009, by this Administrative Law Judge, and on

May 11, 2010, by the Full Commission.

7. The claimant has proven by a preponderance of the evidence that

she sustained a compensable right shoulder injury on November 17,

2010, while working for Little Rock School District and that the

aggravation of her right shoulder was the major cause of her need for

treatment.

8. The claimant has proven that she is entitled to additional medical

benefits, including the June 2011 surgery performed by Dr. Bowen.

9. The claimant has proven that she is entitled to additional temporary

total disability benefits from November 24,  2010, until a date yet to

be determined.  Pursuant to Ark. Code Ann. §11-9-506, the temporary

total disability benefits awarded herein shall be payable to the

claimant with respect to any week for which she received

unemployment benefits only to the extent that the temporary total

disability otherwise payable exceeds the unemployment benefits.

10. Respondents No. 2 have controverted claimant’s entitlement to

additional medical treatment and additional  temporary total disability

benefits.

11. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by
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respondents No. 2 and one-half to be withheld from the claimant’s

award of benefits.

DISCUSSION

The claimant contends that she sustained a compensable on-the-job injury

to her right shoulder while in the course and scope of employment with the

respondents.  The claimant contends that she initially injured her right shoulder

while performing job duties in the course of her employment with respondents

No. 1, on August 5, 2008.  The claimant contends that on November 23, 2010, she

suffered either a recurrence of the 2008 right shoulder injury or a compensable

aggravation of her injury or a new compensable injury and is entitled to additional

temporary total disability benefits, surgery and other related medical expenses,

medical mileage and attorney’s fees.

Respondents No. 1 contend that the claimant’s current condition is the result

of an aggravation of her compensable injury, a new injury, or an independent

intervening cause unrelated to her employment with American Composting. 

Respondents No. 2 contends that the claimant’s current medical condition

is a recurrence of her August 5, 2008, injury while working for American

Composting, or the result of an independent intervening cause unrelated to her

providing employment services to the Little Rock School District.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or
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accidental injury to prosthetic appliances, including eyeglasses, contact lenses, or

hearing aids, arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is “accidental” only if it

is caused by a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, the evidence demonstrates that claimant has suffered

from previous work-related injuries, specifically to her right arm, elbow, left
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shoulder, and elbow from driving a school bus and to her low back as a result of her

employment with UPS.  She also suffered injuries to her low back in a subsequent

motor vehicle accident in November of 2009.  She also suffered injuries to her right

shoulder in the work-related incident while working for American Composting on

August 5, 2008. 

II. AGGRAVATION/RECURRENCE

The claimant contends that she suffered a compensable injury to her right

shoulder on or about November 23, 2010, after returning to work at the Little Rock

School District following her right shoulder surgery in June of 2010.  Respondents

No. 1 contend that any subsequent injury to claimant’s right shoulder was the result

of her employment with respondents No. 2 and not a recurrence of her August 2008

injury.  Respondents No. 1 contend that if there was an injury in November of 2010,

it was a recurrence of her earlier injury or an independent intervening event and not

the result of her work at the Little Rock School District.

In Maverick Transp. V. Buzzard, 69 Ark. App. 128, 10 S.W.3d 46 7 (2000),

the Arkansas Court of Appeals discussed the difference between an aggravation

and a recurrence as it relates to workers’ compensation law.  The Court stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996).  Only where it is found that a
second episode has resulted from an independent intervening cause
is liability imposed upon the second carrier.
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Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

The determination of the credibility of the witnesses and the weight to be

given their testimony are matters exclusively within the province of the Commission.

Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000).

The claimant and respondents No. 1 rely on the opinions of Dr. Bowen that

the claimant suffered an aggravation of a her pre-existing shoulder condition as a

result of her job at Little Rock School District.  Respondents No. 2 suggests that Dr.

Bowen is not credible because his restrictions were based on his mistaken belief

that the claimant drove a large school bus involving more stops.  Morever, they note
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that he allowed her to return to work with no restrictions a week later at her request.

They contend that the claimant’s problem was essentially an extension of the partial

tear and a continuation of her ongoing problems caused by her fall at American

Composting.  

In the instant case, the evidence demonstrates that claimant’s right shoulder

problems improved after her surgery in June of 2010 for a partial (less than fifty

percent) rotator cuff tear.  She was released from treatment by Dr. Bowen on

November 8, 2010, with restrictions.  She returned to work on November 15, 2010,

driving a school bus with a manual door, in direct contravention of Dr. Bowen’s prior

restrictions.  Marion testified that she began having symptoms again on November

17, 2010, while using the manual door and was unable to continue her work.  She

returned to Dr. Bowen and underwent a second surgery on her right shoulder in

June of 2011.  At that time, Dr. Bowen found that the claimant had a seventy-five

per cent (75%) rotator cuff tear and that there was an additional four (4) millimeters

of a rotator cuff tear.  He also testified that there were additional torn fibers of the

rotator cuff that were not present during the first surgery.  Bowen opined that the

use of the manual door was the most likely cause of the second rotator cuff tear and

Bowen further opined that she had suffered an aggravation of her pre-existing

condition.  He further testified that the second tear was not “something that usually

happens within a year” of the prior surgery and that based on the results of her first

surgery, he had anticipated that she would have a reasonable functional outcome
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for a number of years had she followed the job restrictions recommended, i.e. a

power door on her bus. 

Based on the new return of symptoms and continued treatment of the right

shoulder, the evidence demonstrates that the claimant suffered an aggravation of

her prior injury.

III.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical benefits with Dr. Bowen for the

treatment of her shoulder beginning in November of 2010, including the surgery in

June of 2011.  After a complete review of the medical evidence, I find that the

objective medical evidence support the claimant’s contentions that she suffered an

aggravation injury to her right shoulder while driving the bus for respondents No.

2 and that her need for additional treatment by Dr. Bowen was reasonable,

necessary, and related to her compensable injury.

IV. TEMPORARY TOTAL DISABILITY BENEFITS

Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  In the

instant case, the claimant was taken off work from November 24, 2010, until
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November 11, 2011.  Therefore, I find that the claimant has proven by a

preponderance of the evidence that she is entitled to temporary total disability

benefits to be paid by respondents No. 2  from November 24, 2010, until November

11, 2011.  However, I further find that the claimant has drawn unemployment

benefits for a portion of that period of time.  Pursuant to Ark. Code Ann. § 11-9-506,

the temporary total disability benefits awarded herein shall be payable to the

claimant with respect to any week for which she received unemployment benefits

only to the extent that the temporary total disability otherwise payable exceeds the

unemployment benefits.    

V.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents

No. 2 have fully controverted compensability of a right shoulder injury, and payment

of all additional medical and temporary total disability benefits to a date yet to be

determined.  I find that the claimant’s attorney is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded to the claimant as

a result of the findings herein, one-half of the fee to be paid by the claimant and

one-half of the fee to be paid by respondents No. 1 in accordance with Ark. Code

Ann. § 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust Fund

v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

AWARD

Respondents No. 2 are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set
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forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

 ___________________________     
HONORABLE BARBARA WEBB
Administrative Law Judge


