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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.
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STATEMENT OF THE CASE

On March 14, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 11, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

There were no stipulations entered into among the parties.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Whether claimant was an employee of respondent on September 2, 2011.

2.   Compensability of injury to claimant’s thoracic spine on September 2, 2011.

3.   Medical.

4.   Temporary total disability benefits.

5.   Attorney fee.

The claimant contends she injured her thoracic spine when helping a patient at her

home on September 2, 2011.  She contends she is entitled to the payment of medical

expenses, temporary total disability benefits, and an attorney fee. 
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The respondents contend that claimant was at no time an employee of respondent

employer.  The claimant was at all times deemed to be self-employed and an independent

contractor when working through Superior Senior Care.  Superior Senior Care is a referral

service for care giver home health services.  They are not an employer of care givers.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   On September 2, 2011, claimant was an employee of respondent, not an

independent contractor.

3.   Claimant suffered a compensable injury to her thoracic spine on September 2,

2011.

4.    Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable thoracic injury.

5.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits as a result of her compensable injury.   

FACTUAL BACKGROUND

The claimant is a 54-year-old woman.  She is a high school graduate who attended

one semester of college and has obtained a CNA license.  From 2003 through 2010 she

worked as a CNA for Lifestyles as an in-home aide.  At the same time she also worked the

night shift for Legacy.
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Following her termination at Lifestyles she applied for a position with the

respondent.  Respondent contends that it is a referral service which refers caregivers to

individuals or families requiring in-home health services.  Respondent had claimant sign

various documents indicating that she was not an employee of respondent but rather self

employed.  Respondent even helped claimant file an application to obtain a Federal

employer identification number.

On September 2, 2011, claimant was referred to a client’s home, Nancy and

Raymond Johnson.  Claimant was to work there from Friday through Monday and was to

sleep in a spare bedroom.  Claimant testified that she was given the Johnson’s name by

the respondent and she was also given papers which contained directions to the Johnson

home, a phone number, and a list of services to be performed.  These services included

cooking, light housekeeping, laundry, helping Mrs. Johnson take a shower, and getting her

in and out of her bed.  

Claimant testified that on September 2, 2011, she was helping Mrs. Johnson move

from her wheelchair back to her bed when Johnson went limp.  As she held Johnson she

felt something snap in the middle of her back.  Claimant testified that she informed Mr.

Johnson about the incident and indicated that she could not lift Mrs. Johnson anymore.

She testified that he instructed her to call the respondent and tell them and according to

claimant’s testimony she called Jan Throgmorton, respondent’s office manager.  Claimant

testified that she informed Throgmorton that she had injured her back and asked if she

could leave.  Throgmorton informed her that she could not leave because they could not

get anyone else to cover her shift.  Throgmorton testified at the hearing and disputes

claimant’s testimony that she reported an injury and asked for relief.  According to

Throgmorton claimant only called to report that she had dropped Mrs. Johnson.

After her assignment with the Johnsons, claimant went to homes of other clients and

performed various services.  Claimant testified that she did not seek immediate medical
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attention after the accident because she believed she had just pulled a muscle, but she

did go to Northwest Medical Center in Springdale when her condition worsened.  Claimant

gave a history of having injured her back while lifting a patient from a wheelchair to her

bed on September 9, 2011.  An MRI scan was performed and revealed a superior endplate

fracture at T11-12.  Claimant was prescribed medications, instructed to consult orthotics

for a back brace, consult physical therapy for a therapy regiment after receiving the brace

and to see Dr. Routsong.  Claimant was also instructed to perform light activity and avoid

any strenuous activity.  After her release from the medical center claimant continued to

perform services  for respondent until October 4, 2011 when she no longer requested any

assignments.

Claimant has filed this claim contending that she was an employee of the

respondent on September 2, 2011 when she suffered a compensable injury to her thoracic

spine.  She seeks payment of medical treatment, temporary total disability benefits, and

a controverted attorney fee.

ADJUDICATION

The first issue for consideration is whether the claimant was an employee of the

respondent at the time of her accident or whether she was an independent contractor.  

The determination of whether, at the time of an injury, an individual was an

independent contractor or an employee depends upon the facts of each individual case.

Franklin v. Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W. 2d 286 (1982).  There is no

fixed formula for determining whether a person is an employee or an independent

contractor; instead, the determination must be based on the particular facts of each case.

Arkansas Transit Homes v. Aetna Life & Casualty, 341 Ark. 317, 16 S.W. 3d 545 (2000).

Arkansas has generally recognized two separate tests for analyzing whether one

is an employee or an independent contractor.  The first test is the control test and the
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second is the relative nature of the work test.  Many cases are decided on the basis of the

control test and whether the respondent had the right to control the method and manner

of the work.  However, the courts have also recognized that the relative nature of the work

test may give a clearer picture of the parties relationship.  Silvicraft, Inc. v. Lambert, 10

Ark. App. 28, 661 S.W. 2d 403 (1983) stated:

The relative nature of the work is a combination of
factors to be considered, all of which are utilized so
as to give a clearer picture of the parties relationship
than is possible when only control is considered. 
Control of the manner of performing the work is
significant, but, if considered determinative or
controlling, may lead to clearly wrong results.  

Furthermore, in Sands v. Stonbaugh, 11 Ark. App. 38, 665 S.W. 2d 902 (1984), the

Court noted that the right to control test “is often limited in the modern context of business

and commerce and has recently shown signs of yielding to the more flexible relative nature

of the work test as set out in Sandy v. Salter, 260 Ark. 486, 541 S.W. 2d 929 (1976); and

Franklin, supra.”

Based upon the facts presented in this particular case, I believe that the relative

nature of the work test gives the clearest picture of the parties relationship.  By its nature,

in-home health care providers are performing work that is atypical.  The work is done at

a client’s home, not at a regular place of business.  In some cases, as in the present case,

the caregiver may actually be living with the client.  Furthermore, the job responsibilities

for each client are different based upon the client’s particular needs and health issues.

Finally, no supervisor is present at the home.  Clearly, this is the type of job in which

control of the method and manner of the work would be extremely difficult. 

Accordingly, I find that the relative nature of the work test is the appropriate test for

analyzing the true relationship between claimant and respondent.  The relative nature of

the work test was discussed by the court in Arkansas Transit Home v. Aetna, supra.
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There, the court citing its prior decision in Sandy v. Salter, indicated that the relative nature

of the work test requires consideration of two factors.  The first factor is whether and how

much the worker’s occupation is a separate calling or profession and second, what

relationship it bears to the regular business of the employer.  Significantly, the court

stated:

The more the worker’s occupation resembles the 
business of the employer, the more likely the
worker is an employee.

Here, while the claimant has a CNA license, she is not engaged in a separate

business as an in-home health aide.  She does not operate a business and did not have

a Federal employer identification number until one was obtained for her by the respondent.

On the other hand, the work claimant was performing was an integral part of the

respondent’s business.  Without caregivers such as the claimant, the respondent cannot

provide services. Tellingly, Throgmorton testified that in her office there is an office staff

of five employees, everyone else is self-employed.  This includes approximately 100

caregivers.

This finding is supported by evidence presented at the hearing.  Respondent

contends that it is simply a referral service and is not in the business of providing health

services.  However, the following testimony of Throgmorton indicates that clients contract

with respondent for providing their health services:

Q. So you’re just in the referral business; is that what
you’re saying?

A. Yes, sir.

Q. So why is it that if you’re in the referral business and
the Johnsons have called and said, “We don’t want her
coming out anymore” you would tell her not to go back
out?

A. Because we - well, that’s how we work.  They - 
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they contract with us.

Q. To provide - 

A. To provide -

Q. - - health services?

A. - - services.  (Emphasis added.)  

I believe that this testimony exemplifies the respondent’s business.  Various

individuals contract with the respondent to provide health services and the respondent will

send a caregiver to that client to provide those services.  While the client may indicate that

it wishes a different caregiver and the caregiver may choose not to work for a particular

client, that does not change the fact that the providing of the health services is contracted

between the client and the respondent.

In this particular case, before the claimant had ever applied for work with

respondent a client agreement had been entered into between the Johnsons and

respondent.  This agreement is contained in the documentary evidence and indicates that

the Johnsons would pay $4,760.00 per month in caregiver fees.  These fees would be paid

into an “escrow” account and claimant would be paid out of those fees.  This is relevant

because this contract  was entered into between the client and the respondent, not the

client and the claimant or some other caregiver.

This relationship is further evidenced by testimony regarding why the claimant

called Throgmorton to report dropping Johnson.  When asked why claimant would have

called to report dropping Johnson, Throgmorton replied:

A.  Because she dropped her, and she knew that would
be an issue with the family.  They - That’s standard; if
they do something like that, they’ll call us and tell us
because the family is going to call us and say, “Hey,
this is what happened. (Emphasis added.)

The following testimony addressed the situation where a client is unhappy with the
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services of the caregiver.

Q. So if a client calls you, what would happen?

A. The client would call us and say, “I’d prefer this 
person didn’t come back,” and then we would tell them
[caregiver], “The client would prefer that you not come
back there.”

Both of these examples indicate that the clients are looking to the respondent for

health services, not the particular caregiver who has been sent to their home.

I also note that the client agreement purports to set out relationships of the parties

and indicates that decisions concerning services to be provided, hiring, termination, and

all other aspects of the relationship are determined between the caregiver and the client.

However, the testimony of Throgmorton as previously quoted indicates that this is not

completely true.  In addition, how can one say that wages are determined by the client and

the caregiver when there is already a signed contract indicating the amount to be paid to

the respondent in an escrow account before a caregiver is even sent out to a particular

client’s home.  Furthermore, claimant testified that she did not negotiate with the Johnsons

about hourly wages, time to work, the type of services to be provided, working conditions,

or quality of services.

Finally, in the original decision adopting the relative nature of the work test, the

Court in Sandy, supra, indicated that one factor to be considered is whether there was a

continuous connection between the parties or only an intermittent one or was there no

connection at all.  Here, the evidence indicates that the connection between the parties

is continuous long after a referral is made.  While respondent contends that it is a referral

service, it does not simply accept a referral fee but instead continues to receive a fee out

of each monthly payment whether that payment is made directly to the caregiver or the

amount is paid to the respondent in escrow.

In summary, I find that the relative nature of the work test is applicable and is the
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best test for determining the relationship between the claimant and the respondent.  Based

upon the evidence presented in this case, I find that claimant was not engaged in a

separate calling or profession and that the services provided bear a direct relationship to

the regular business of the respondent.  As stated by the Court in Arkansas Transit

Homes, the more the worker’s occupation resembles the business of the employer, the

more likely the worker is an employee.  Here, claimant’s occupation closely resembled the

business of the respondent of providing in-home healthcare services.  According to the

testimony of Throgmorton, the respondent contracts with various clients to provide health

services.  When some incident occurs the family looks to the respondent for responsibility,

not the caregiver.  Finally, the evidence indicates that there is a continuous connection

between the parties, not simply an intermittent one or no connection at all.  Based upon

the foregoing, I find that the claimant was an employee of the respondent, not an

independent contractor.

In reaching this decision, I acknowledge that claimant signed various documents

at the request of respondent which repeatedly indicates that claimant is self employed;

however, pursuant to A.C.A. §11-9-108(a), no agreement by an employee to waive his or

her right to compensation is valid.  Since the evidence indicates that claimant was an

employee, any attempt to waive her rights under the Arkansas compensation law is invalid.

Having found that claimant was an employee of the respondent, it is now necessary

to determine whether she has met her burden of proving by a preponderance of the

evidence that she suffered a compensable injury.  Here, claimant contends that she

suffered a compensable injury to her thoracic spine while lifting Mrs. Johnson on

September 2, 2011.  Claimant’s claim is for an injury caused by a specific incident

identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to
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establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.    

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proof.  First, I find that

claimant has met her burden of proving by a preponderance of the evidence that the injury

arose out of and in the course of her employment and that it was caused by a specific

incident identifiable by time and place of occurrence.  Here, claimant was sent to perform

in-home health services by the respondent to the Johnson household.  While at the

Johnson household claimant injured her back while assisting Mrs. Johnson from her

wheelchair to her bed.  After having had the opportunity to observe the claimant and her

demeanor at the hearing, I find her testimony to be credible and entitled to great weight.

I also find that claimant has proven by a preponderance of the evidence that the

injury caused internal physical harm to her body which required medical services and that

she has offered medical evidence supported by objective findings establishing an injury.

Here, claimant sought medical treatment from Northwest Medical Center in Springdale on

September 20, 2011.  An MRI scan of the claimant’s thoracic spine taken on that date

revealed a superior endplate fracture at the T11-12 level.  Claimant was treated with

medication, given a back brace, and instructed to receive follow-up care from Dr.

Routsong.  This satisfies the remaining elements of compensability.  Accordingly, I find
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that claimant has met her burden of proving by a preponderance of the evidence that she

suffered a compensable injury to her thoracic spine while employed by respondent on

September 2, 2011.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable thoracic spine injury.  I find that

claimant has failed to prove by a preponderance of the evidence that she is entitled to

temporary total disability benefits as a result of her compensable injury.  In order to be

entitled to temporary total disability benefits, claimant has the burden of proving by a

preponderance of the evidence that she remains within her healing period and that she

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  While claimant may

have remained within her healing period, I do not find that she has proven by a

preponderance of the evidence that she has suffered a total incapacity to earn wages.

The medical records from Northwest Medical Center dated September 20, 2011 indicate

that claimant should perform light activity and that she should avoid any strenuous activity.

The evidence indicates that after that date the claimant continued to work for the

respondent until she no longer called in for assignments as of October 4, 2011.  The fact

that claimant continued to work for respondent subsequent to September 20, 2011 as well

as the fact that claimant was not taken off work by her treating physicians leads me to

conclude that claimant has failed to prove by a preponderance of the evidence that she

suffered a total incapacity to earn wages.  Therefore, claimant is not entitled to temporary

total disability benefits.

AWARD

Claimant was an employee of the respondent on September 2, 2011.  Claimant

suffered a compensable injury to her thoracic spine while employed by respondent on
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September 2, 2011.  Respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with this compensable injury.  Claimant has

failed to prove by a preponderance of the evidence that she is entitled to temporary total

disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $324.75.

IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


