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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
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Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by JAMES A. ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On November 30, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on August 31, 2011, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties in

October 2009.

3.   The claimant was earning an average weekly wage of $573.00.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back.

2.   Temporary total disability.

3.   Medical.

4.   Permanent partial disability, including rating and wage loss.
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5.   Attorney fee.

At the time of the hearing the claimant withdrew the issue of his entitlement to

temporary total disability benefits.  In addition, claimant also reserved as an issue his

entitlement to permanent partial disability benefits.  Accordingly, the only remaining issues

for litigation involve compensability and medical treatment.

The claimant’s contentions are set forth in his pre-hearing questionnaire attached

to Commission Exhibit #1 as Exhibit #1.

The respondents contend the claimant did not sustain a compensable back injury

while employed by the respondent employer.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 31, 2011, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back while employed by the respondent.

FACTUAL BACKGROUND

The claimant is a 47-year-old man who graduated from high school graduate and

attended two years of junior college.  He received his LPN license in December 2003 and

worked as an LPN for a period of time before going to work for the respondent in 2006.

The claimant was a friend and acquaintance of Jim Reaves, the owner of the
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respondent.  After claimant expressed a desire to go into the pizza business he trained at

one of the respondent’s locations for two months before becoming the manager at the

Farmington restaurant in October 2006.   Claimant testified that he was at the Farmington

location for approximately three years when respondent decided to open another store in

Farmington and he was to become a “sweat-equity owner”.  Claimant testified that the time

he invested in the store was his ownership investment.

In preparation for their grand opening at the end of October 2009 it was necessary

for various kitchen equipment to be moved into the new restaurant; including, a very heavy

pizza oven.  Claimant testified that various individuals were involved in moving the oven

which was taken to the restaurant on a small trailer.  Claimant testified that as he and

others were holding the oven in an effort to keep it from rolling off the trailer too fast, the

trailer came down quickly and  “... it arched my back and I felt a pop in my back that I knew

was not correct.”  Claimant testified that he informed Reaves at that time that he thought

he had injured his back but he continued to work.

Claimant testified that several days later a second incident occurred when he felt

a popping in his back while moving bags of flour around the restaurant.  After this second

incident claimant sought medical treatment from his primary care physician, Dr. Lee.  Since

that time the claimant has been treated by several physicians for complaints of low back

pain.  After some conservative treatment the claimant came under the care of Dr. Luke

Knox who performed surgery on claimant’s lumbar spine on May 18, 2010.  Dr. Knox’s

post-operative diagnosis was as follows: “Painful spondyloarthropathy with degenerative

lumbar instability associated with L1-2 discopathy with isolated disc resorption (6 lumbar

vertebrae).”

Claimant has filed this claim contending that he suffered a compensable injury to

his back as a result of the incidents when moving the pizza oven and the bags of flour.
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ADJUDICATION

Claimant contends that he suffered compensable injuries to his back while moving

a pizza oven on or about October 26, 2009 and again several days later while moving 50-

pound bags of flour.  Claimant’s claim is for a specific incident identifiable by time and

place of occurrence.  The Commission has stated in Henry Weaver v. Precision Packaging,

Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of

1993, the following must be shown in order to establish the compensability of an injury

occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his back while

employed by the respondent.

As previously noted, the claimant testified that he initially injured his back while

helping move the pizza oven on or about October 26, 2009.  Claimant testified that

immediately after this incident occurred he mentioned it to Reaves who was present at the

time.  Claimant testified that the pain was very sharp and was the “kind that hurts-to-

breathe-type thing.”  Claimant testified that his pain was significant enough that he had to

pause for a short period of time in the performance of his job duties.
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Testifying at the hearing on behalf of respondent was Jim Reaves, the respondent’s

owner.  Reaves testified that he does not recall the claimant getting injured or saying

anything about having been injured on that date.  He did testify that claimant reported an

incident with the flour, but that claimant did not indicate he had been injured while working

for respondent until five or six weeks later.  Also testifying at the hearing were three other

individuals who were involved in moving the pizza oven.  These were Toby McGee, John

Calhoon, and Kenny Hulse.  All three of those individuals testified that they did not recall

any problems while unloading the oven and that they did not hear claimant mention any

problems while the oven was being unloaded.

I also note that claimant’s testimony regarding prior back problems is  contradicted

by the remaining evidence.  At the hearing claimant initially testified that he had never had

any back problems and he had never received any treatment for back problems prior to

October 26, 2009.

Q. Have you had back problems before?

A. No, I’ve never been treated for any back problems
before.  I have been treated - - no, no back problems.

***
Q. Did I understand you to tell us here today that you
had not had any back problems prior to this incident un-
loading the oven?

A. That’s correct.

The medical records indicate that claimant has had a history of low back problems

which he attributed to a football injury in high school.  On a physical exam form from

Northwest Technical Institute dated December 27, 2002, claimant indicated that while he

had no problems at that time he did have a history of back trouble which he attributed to

a football injury in high school.  The medical records also indicate that claimant was seen

for complaints of back pain at Washington Regional Medical Center on December 1, 2005,
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and again on September 12, 2006.  Claimant attributes the back pain at Washington

Regional Medical Center to kidney stones.

The medical records also indicate that claimant was evaluated and treated by Dr.

Weeks, a chiropractic physician, for various periods of time in 2006, 2007, 2008, and

2009.  In a report of Dr. Weeks’ dated October 2, 2006, he notes that claimant has a

history of back pain which he injured in football and “has hurt since.”  Subsequent medical

records from Dr. Weeks indicate that claimant was making complaints of neck and mid and

low back pain.  Dr. Weeks’ medical records indicate that his examination found palpable

edema in the lumbar spine area.  Claimant attributes Dr. Weeks’ medical treatment not to

a low back injury or problem, but rather to carpal tunnel syndrome.

After being confronted with the medical records which indicated that he did have a

history of prior low back complaints, claimant testified that he had low back pain prior to

October 26, 2009, but denies that he had any low back injury.  However, as previously

noted, claimant specifically testified at the hearing that he had never been treated for any

back problems prior to October 26, 2009.  

Claimant testified that he did not seek medical treatment after the incident on

October 26, 2009.  It was his testimony that he did not seek any medical treatment from

Dr. Lee, his family physician, until after the incident lifting the flour several weeks later.

The first medical record from Dr. Lee after October 26, 2009 occurred on November 12,

2009.  At that time claimant was seen by Dr. Lee for complaints of right shoulder pain after

an injury on September 28, 2009.  There is no mention in Dr. Lee’s report of any

complaints of low back pain even though this would have been approximately two weeks

after the incident with the pizza oven.  

The first medical report from Dr. Lee mentioning complaints of low back pain is

dated November 17, 2009.  Despite claimant’s testimony that he informed Dr. Lee about

the injuries at work with the pizza oven and the lifting of the flour, Dr. Lee’s medical reports
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contain no such history.

In fact, a review of the remaining medical evidence in this case fails to reveal any

medical record mentioning an incident with a pizza oven or the lifting of bags of flour as

the cause of claimant’s complaints of low back pain.  In a report dated November 30, 2009,

Dr. Armstrong indicated that claimant had injured himself while doing some lifting activity

with a 1200-pound hood.  In a report dated April 7, 2010, Dr. Luo indicated that claimant

had had back pain for approximately six months after he was moving restaurant equipment

and an approximate 400-pound vent hood fell on him.  Also on that same date a form from

the Neurosurgery Clinic indicates that a vent hood fell on the claimant’s right shoulder,

jarring his low back.  This same history is reflected in the discharge summary of Dr. Knox

dated May 21, 2010.  Dr. Knox indicates that claimant had a football injury to his back in

1980 and that over the last four to six months “He has injured his back when a vent hood

fell on his right shoulder, jarring his lower back.”  When asked about a vent hood falling

on him and injuring his low back, claimant indicated he did not recall that injury.

In summary, claimant has the burden of proving by a preponderance of the

evidence that he suffered a compensable injury to his back while employed by the

respondent.  Here, claimant attributes his low back problems to an incident while moving

a pizza oven on October 26, 2009, or to an incident lifting 50-pound bags of flour several

days later.  Although claimant testified that he mentioned injuring his back to Reaves

immediately after it occurred, Reaves testified that he does not recall any statement by the

claimant.  Furthermore, Reaves and three other witnesses all testified that there were no

problems unloading the pizza oven and they did not recall claimant mentioning any

problems at that time.  Furthermore, despite claimant’s initial testimony that he had never

received any medical treatment for his back, the medical evidence indicates that claimant

had in fact received medical treatment for his low back prior to October 26, 2009.  After the

incident on October 26, 2009, claimant sought medical treatment from Dr. Lee on
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November 12, 2009 for complaints of right shoulder pain.  No mention was made at that

time of any back complaints or an incident with a pizza oven.

Furthermore, despite claimant’s testimony that he reported both of these incidents

to Dr. Lee, Dr. Lee’s medical reports do not contain a history of injury as testified to by the

claimant.  Furthermore, a review of the remaining medical evidence likewise also fails to

contain a history of injury consistent with claimant’s testimony.  Medical reports from

several physicians mention an alleged incident with a vent hood, but claimant does not

recall such an injury.

Based upon the foregoing evidence, I simply find that claimant has failed to meet

his burden of proving by a preponderance of the credible evidence of record that he

suffered a compensable injury to his back on either October 26, 2009, or while moving 50-

pound bags of flour.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his back while employed by the respondent.  Therefore, his claim

for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $518.75.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


