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Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondents represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 23, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 29, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her back on December 31,

2010.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $175.25 at the time of her injury.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Additional medical treatment as recommended by Dr. Covington.
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2.   Temporary total disability benefits from January 31, 2012 through a date yet to

be determined.

3.   Attorney fee.

The claimant contends she is entitled to additional medical treatment as

recommended by Dr. Covington as well as temporary total disability benefits from January

31, 2012 through a date yet to be determined and an appropriate attorney fee. 

The respondents contend that claimant is not entitled to additional medical

treatment or temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 29, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of

$175.25 is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment as recommended by Dr. Covington.   

4.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits as of January 31, 2012.

FACTUAL BACKGROUND

The claimant is a 29-year-old woman who obtained her GED.  Claimant has worked
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for the respondent on two separate occasions with the first in 2000/2001 and a second

period beginning in May 2010 as a crew member.  Claimant’s job duties for the respondent

primarily involved prep work such as slicing meats and prepping salads.

The parties have stipulated that claimant suffered a compensable injury to her low

back when she felt a twinge in her back on December 31, 2010.  Following this incident

claimant was in intense pain and went home for a period of time before seeking medical

treatment from the Washington Regional Medical Center emergency room.  Medical

records from the emergency room indicate that claimant was diagnosed as suffering from

low back pain and she was treated with medication and instructed to follow up with her

primary care physician.  Claimant subsequently sought medical treatment from the

MediServe Walk In Clinic beginning on January 3, 2011.  Claimant’s condition was

diagnosed as a strain/sprain and she was treated conservatively with medication, work

restrictions, and physical therapy.  When claimant’s condition did not improve with

conservative treatment an MRI scan was ordered.  The radiologist report dated April 7,

2011 indicates that claimant had a small disc herniation at the L5-S1 level which was

interpreted as “probably” compromising slightly on the S1 nerve root bilaterally.  Following

the MRI scan claimant was referred to Dr. Covington at the Oklahoma Spine & Brain

Institute in Tulsa.

Claimant’s first evaluation with Dr. Covington occurred on May 5, 2011.  Dr.

Covington recommended that claimant undergo a lumbar epidural steroid injection and

indicated that if claimant’s condition did not improve a fusion surgery would be likely.

Claimant underwent the injection on July 12, 2011, and her condition did not improve.  As

a result, Dr. Covington in his report of July 28, 2011 recommended that claimant undergo

the fusion procedure.  

Respondent sent claimant to Dr. Thomas, a neurosurgeon in Little Rock, for an

independent medical examination on December 11, 2011.  Dr. Thomas in his report of that
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date indicates that his review of the MRI scan reveals a small disc bulge but no significant

neural impingement.  Dr. Thomas indicated that he saw no reason for claimant to undergo

surgery and instead ordered a functional capacities evaluation.

Prior to the evaluation claimant again returned to Dr. Covington who disagreed with

Dr. Thomas’ opinion and recommended that claimant undergo physical therapy and try a

TENS unit.

The functional capacities evaluation was performed on January 5, 2012, and

returned as unreliable.  In a report dated January 12, 2012, Dr. Covington still

recommended that claimant undergo the fusion procedure.  

Following a review of a video of the claimant, Dr. Thomas in a report dated January

23, 2012 indicated that he would not recommend surgery and given the findings on the

functional capacities evaluation he would return claimant back to full duty without

restrictions and assign her an impairment rating in an amount equal to 0% to the body as

a whole.

Claimant has filed this claim contending that she is entitled to additional medical

treatment as recommended by Dr. Covington.  She also requests temporary total disability

benefits beginning January 31, 2012, and continuing through a date yet to be determined

as well as a controverted attorney fee.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).  What constitutes reasonably necessary medical

treatment is a question of fact to be determined by the Commission.  White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).  

After reviewing the evidence in this case impartially, without giving the benefit of the
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doubt to either party, I find that claimant has failed to meet her burden of proof.  Here,

claimant is requesting additional medical treatment as recommended by Dr. Covington.

As previously noted, Dr. Covington is of the opinion that claimant is in need of additional

medical treatment in the form of a fusion for a herniated disc at the L5-S1 level.  In contrast

to the opinion of Dr. Covington is the opinion of Dr. Thomas.  Dr. Thomas in his report of

December 11, 2011 indicates that his review of the claimant’s MRI scan reveals a small

disc bulge but no significant neural impingement.  Dr. Thomas’ medical report also

contains the following observation:

When I reviewed her MRI, I was sitting on a sitting
stool with my back up against the exam table with 
a laptop computer.  I always do this so that the
patient can see the image while I was looking at
them.  I noticed, out of the corner of my eye, that
she had very easily lifted up her right leg onto the
table and had it folded as if it were indian-style.
This was very interesting to me since just a few
minutes before, she could barely lift up her leg, 
during my physical exam on her.  It does make
me wonder that possibly she was not giving her
best efforts during the physical exam portion of
the evaluation.

Based upon his findings Dr. Thomas ordered a functional capacities evaluation

which was performed on January 5, 2012.  A review of that evaluation indicates that it was

unreliable based upon claimant’s failure to put forth a consistent effort during the

evaluation.  The report states in part:

The results of this evaluation indicate that Ms. Lauber
gave an unreliable effort, with 33 of 54 consistency
measures within expected limits.  Analysis of data
collected during Ms. Lauber’s evaluation indicates
that she did not put forth consistent effort during this
evaluation.  Ms. Lauber’s evaluation resulted in 
numerous signs of inconsistent effort.  Ms. Lauber’s
evaluation resulted in numerous signs of inconsistent
effort including pain reports that did not correlate with
her movement patterns.
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I also note that the respondent has introduced into evidence a video of the claimant

which shows her bending at the waist on several occasions with no apparent back pain or

difficulty.

This video was reviewed by Dr. Thomas and discussed in detail in a report dated

January 23, 2012.  Based upon his review of the video, Dr. Thomas opined:

I do not see that she is struggling with her back pain
on this video, and based on this I would feel like it is
certainly reasonable for her to go back to gainful
employment full time.

I find under the circumstances presented in this case that the opinion of Dr. Thomas

is entitled to greater weight than the opinion of Dr. Covington.  While both Dr. Covington

and Dr. Thomas are specialists, it was the opinion of Dr. Thomas that claimant’s MRI scan

did not reveal any significant neural impingement.  As a result, he does not recommend

that claimant undergo surgery.  Dr. Thomas’ opinion regarding claimant’s condition is

based in part upon the results of the functional capacities evaluation as well as his review

of the video.  While Dr. Covington was aware that a functional capacities evaluation was

performed, he stated in his report of January 12, 2012 that he did not have a copy of the

report.  In addition, Dr. Covington has not had the opportunity to review the video.  Given

these circumstances, I find that the opinion of Dr. Thomas is entitled to greater weight

since he has the benefit of having reviewed the functional capacities evaluation as well as

having had the opportunity to review the video.

Based upon Dr. Thomas’ opinion which I find to be credible and entitled to great

weight, I find that claimant has failed to meet her burden of proving by a preponderance

of the evidence that she is entitled to additional medical treatment as recommended by Dr.

Covington.

The final issue for consideration is claimant’s request for temporary total disability

benefits beginning January 31, 2012 and continuing through a date yet to be determined.
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In order to be entitled to temporary total disability benefits, claimant has the burden of

proving by a preponderance of the evidence that she remains within her healing period

and that she suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here,

I find that claimant has failed to meet her burden of proof.  As previously noted, I have

found that the opinion of Dr. Thomas is entitled to great weight.  It was the opinion of Dr.

Thomas that claimant was capable of returning to work full time without restrictions.  Based

upon the opinion of Dr. Thomas, I find that claimant did not suffer a total incapacity to earn

wages; therefore, she is not entitled to temporary total disability benefits.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment as recommended by Dr. Covington or temporary total

disability beginning January 31, 2012.  Therefore, her claim for compensation benefits is

hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $677.00.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


