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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On April 11, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 19, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

There were no stipulations entered into between the parties.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Whether claimant was in the course and scope of employment on August 15,

2011.

2.   Compensability.

3.   Medical.

4.   Temporary total disability benefits.

5.   Attorney fee.

During the hearing the claimant withdrew as issues his entitlement to temporary

total disability benefits and the correct compensation rate.    
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The claimant contends he suffered a compensable injury to his upper extremity

while working for the respondent on August 15, 2011.  He requests medical, temporary

total disability, and an attorney fee.

The respondents contend that on or about August 15, 2011, the claimant sustained

a physical injury to his wrist when he fell while working on a barn owned by the owner of

the respondent’s business.  Respondent’s business, Cox Concrete, performs concrete

finishing work.  On the date in question, things had been slow at Cox Concrete and Mr.

Cox offered several of his employees an opportunity to make some extra money working

personally for him at his homestead tearing down a barn.  He made it specifically clear to

the claimant and other employees that the work had nothing to do with his concrete

finishing business.  Subsequent to claimant’s fall, Sam Cox contacted his homeowners

insurance carrier to advise of the incident and it subsequently paid some money to the

claimant under that policy.  However, Farmers refused to continue paying on the apparent

basis that claimant was allegedly working in the capacity as an employee for Cox Concrete

as opposed to on a personal basis for Sam Cox at the time of this injury.  If the claimant

has any claim, then it is a tort liability against Sam Cox personally and his homeowners

liability insurance carrier and not a workers’ compensation claim against Cox Concrete.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   Claimant suffered a compensable injury in the form of a fracture of the left distal



3Kirk (G108773)

radius while employed by respondent on August 15, 2011.

3.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable injury.

FACTUAL BACKGROUND

The claimant is a 47-year-old man who obtained his GED and attended one and a

half years of technical school.  For the last 25 years claimant has primarily performed

concrete work.  Claimant was hired by the respondent in July 2011 to perform concrete

work at the rate of $15.00 per hour.  Claimant furnished hand tools, but respondent

provided the remaining tools such as saws, jackhammer, drills, and extension cords.

Much of the respondent’s work is in commercial plants.  Respondent primarily does

demolition and concrete work in those plants wherein it removes old concrete, fixes a

problem such as a stopped up drain, and then replaces the concrete.

Testimony at the hearing indicated that at times respondent’s business was slow.

Claimant testified that on August 15, 2011, he and other employees met Sam Cox, the

owner of the respondent, at the shop and were informed that no work was available.  At

that point Cox indicated that he had some work at his home that they could perform and

he would pay them.  Cox testified that this work was not mandatory but that he offered the

work in order to help out his employees.  

The work at the home consisted of gathering stones for a fireplace and patio and

the tearing down of a barn.  After performing some work gathering stones, the claimant and

others began to work on tearing down the barn.  As claimant stepped on some lumbar to

reach up and tear off tin siding the wood collapsed and he fell, landing on his left wrist.

Claimant drove himself to the emergency room at St. John’s Hospital in Berryville.

X-rays revealed a fracture of the left distal radius.  Claimant was given a splint, sling, and

medication.  On August 17, 2011, the claimant was evaluated by Dr. Benafield.  Dr.
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Benafield indicated that he felt it was best to treat claimant’s fracture nonsurgically, but

noted that given claimant’s job he would be at the risk of loss for alignment.  Dr. Benafield

placed claimant in a long arm cast on that date.

Claimant continued to work for the respondent and was given supervisory duties by

Cox.  Apparently at some point claimant began doing more than just supervisory duties

and developed problems with his left hand.  Claimant testified that he asked a friend who

was a nurse what he should do and she indicated that claimant should relieve the

pressure.  Accordingly, claimant cut the cast off and called Dr. Benafield to make an

appointment.  Claimant was next evaluated by Dr. Benafield on September 6, 2011.  Dr.

Benafield’s report of that date indicates that x-rays revealed that claimant’s alignment was

unacceptable and he recommended that claimant undergo a surgical repair.  This surgery

was performed by Dr. Benafield on September 15, 2011.  On October 26, 2011, Dr.

Benafield released the claimant without restrictions and indicated that he should return on

an as-needed basis.  

Claimant has filed this claim contending that he suffered a compensable injury while

working for respondent on August 15, 2011.  He seeks payment of medical benefits for his

compensable injury.

 

ADJUDICATION

Claimant contends that he suffered a compensable injury in the form of a fracture

to his left distal radius when he fell on August 15, 2011.  Claimant’s claim is for a specific

injury identifiable by time and place of occurrence.  The Commission has stated in Henry

Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;
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(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he suffered a compensable injury on August 15, 2011.

Initially, there was some indication that respondent would contend that claimant was

not an employee of the respondent at any time, but rather an independent contractor.  At

the hearing, respondent clarified that claimant was an employee of the respondent but its

contention is that at the time of the injury claimant was working personally for Sam Cox,

not for the respondent concrete company.  Essentially, respondent contends that claimant

was not performing employment services for respondent at the time of his injury.  A

compensable injury does not include an injury “which was inflicted upon the employee at

a time when employment services were not being performed....”  A.C.A. §11-9-

102(4)(B)(iii).  An employee is performing employment services when he is doing

something generally required by his employer.  Arkansas Methodist Hospital v. Hampton,

90 Ark. App. 288, 205 S.W. 3d 848 (2005).  Claimant was performing employment services

if his injury occurred within the time and space boundaries of his employment when he was

carrying out the respondent’s purposes or advancing its interest either directly or indirectly.

Collins v. Excel Specialty Products, 347 Ark. 811, 69 S.W. 3d 14 (2002).  

In this particular case, Cox testified that neither claimant nor any of the other

employees were required to perform the work at his home.  Instead, it was Cox’s testimony
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that he was simply trying to help out his employees and provide them with some income

because regular concrete work was not available.  I certainly believe that Mr. Cox was

attempting to be a good employer and friend to the claimant and the other employees by

permitting them to perform work at his home.  However, under the Arkansas workers’

compensation law other factors must also be considered.  In this particular case, I believe

it is significant to note that the claimant and other employees were paid for the work at

Cox’s home with a check from the respondent’s company checking account.  Cox admitted

at the hearing that with respect to the business checking account he used it from time to

time for personal things; including child care and children’s Christmas presents.

Specifically, Cox testified:

Q. Did you intend to pay them when you asked them
to go out there?

A. Yes, I did intend to pay them.

Q. Did you intend to pay them out of the company
account?

A. Yes, I did.  That’s where I carry my money.

In addition, while Cox’s offer to the employees to allow them to do work at his home

was for their benefit in providing them with income during slow times, the evidence also

indicates that this activity benefitted the respondent by keeping the claimant and other

employees happy in order to keep them available for future concrete work.  Cox testified

as follows:

A. But at the same time, concrete is the type that you
have to have employees, and when you go to pouring
concrete, you want the most experienced hands you can
have and you want it to go down easy.  If I cannot keep
them employees because we’re slow, it turns around when
we go to work and have a job to do, it’s really tough. You
can’t just pick anybody off the street and say, “Hey, we need
to pour 50 yards out today or so,” you know.
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Q. Is it pretty hard to find people that have this type
experience?

A. No, it’s really not.  It’s really not, but you want to
keep the same guys that you’ve got used to working
around.   (Emphasis added.)

Thus, while a benefit was provided to the claimant and other employees by allowing

them to work at Cox’s home, the respondent also received a benefit in that the claimant

and other employees were paid and this increased the likelihood that they would be

available for future concrete work.  Certainly, this directly or indirectly advanced the

respondent concrete company’s interest by helping keep experienced concrete employees

available.

Accordingly, for the foregoing reasons, based upon the fact that claimant and other

employees were paid by the respondent company as well as the fact that this provided a

benefit to the respondent in keeping claimant and other employees available for concrete

work, I find that claimant was performing employment services for the respondent at the

time of the accident on August 15, 2011.  Based upon the same evidence, I find that

claimant’s injury arose out of and in the course of his employment with the respondent and

that  claimant’s injury was caused by a specific incident identifiable by time and place of

occurrence.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that the injury caused internal physical harm to his body which required medical

services and that he has offered medical evidence supported by objective findings

establishing an injury.  Here, as previously noted, x-rays revealed that claimant has

suffered a left distal radius fracture which resulted in casting and eventually surgery.

Based upon the foregoing evidence, I find that claimant has met his burden of

proving by a preponderance of the evidence that he suffered a compensable injury while

employed by respondent on August 15, 2011.  
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Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s compensable left distal radius fracture.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he suffered a compensable injury in the form of a left distal radius fracture on August 15,

2011.  Respondent is liable for payment of all reasonable and necessary medical

treatment.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $438.25.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


