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STATEMENT OF THE CASE

On April 11, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on November 22, 2011, and a pre-

hearing order was filed on November 23, 2011.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The respondent accepted compensable injuries to claimant’s hands and paid

permanent partial disability in an amount equal to 18% for both hands.

At the time of the pre-hearing conference the parties had stipulated that respondent

had paid permanent partial disability benefits in an amount equal to 18% for both hands

for claimant’s compensable hand injury.  The parties have agreed to withdraw that
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stipulation and respondent has agreed to send claimant to Dr. Jeff Johnson, a hand

specialist, for a second opinion on the impairment rating.  Accordingly, the prior stipulation

is withdrawn and the issue of the correct impairment rating to claimant’s hands is reserved.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s neck and back.

2.   Related medical.

The claimant contends he suffered compensable gradual onset injuries to his neck

and back.  He requests medical related thereto. 

The respondents contend the claimant has not sustained compensable injuries as

defined by the Arkansas Workers’ Compensation Act to his neck and back.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The respondent accepted as compensable an injury to claimant’s hands.

4.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his neck and back while employed by the respondent. 

FACTUAL BACKGROUND

The claimant has worked for the respondent from 1989 through 2011 performing
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various jobs.  Claimant testified that for approximately five years he worked on a machine

line deburring wheels.  This job required him to lift wheels off the line, debur them, and

place the wheel back on the line.  He worked at set-up position which required him to work

on machinery before returning to the debur line for “another few years.”  Claimant has also

performed a rework job which required him to fix and repair wheels.  Claimant also testified

that in that position the individual works as a floater filling in where needed.  Finally,

claimant testified that he worked in material handling which required him to hang wheels

on the line.

Claimant testified that in the performance of these various jobs he had to frequently

lift wheels and place them on pallets or on the line.  Claimant testified that the wheels

could weigh anywhere from 15 to 60 pounds and that he typically worked 10 to 12 hours

per day.

The claimant suffered an admittedly compensable injury to his bilateral hands and

was diagnosed as suffering from carpal tunnel syndrome.  Claimant underwent surgery for

that condition in 2010 and he returned to work for respondent on restricted duty.  Testifying

by deposition was Chris Todd, the corporate safety manager for respondent.  Todd

testified that after claimant returned to work with restrictions involving the use of his hands

respondent decided to place claimant on a machine which scrubbed floors.  Todd testified

that claimant would have been required to ride the machine, but claimant indicated that

because of glaucoma in his eyes he could not perform that job.  At that point the claimant

filed for leave under FMLA.  Shortly thereafter claimant indicated that he had suffered an

injury to his neck and back as a result of his employment with respondent.  When claimant

made these complaints he was sent by the respondent to Dr. Moffitt for an evaluation.  In

a report dated April 15, 2011, Dr. Moffitt noted that x-rays of claimant’s neck revealed

osteoarthritic changes.  He diagnosed claimant’s condition as osteoarthritis of the neck

and indicated that claimant should receive follow-up treatment from his personal physician.
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On April 28, 2011, claimant underwent a cervical MRI scan which revealed a

protrusion at the C3-4 level and disc bulges at the C4-5 and C6-7 levels.  Claimant also

underwent a lumbar MRI scan on June 7, 2011, which revealed multi-level disc space

degeneration and a potential annular tear at the L4-5 level which was not confirmed on the

axial images.

Following these MRI scans claimant came under the care of Dr. Blankenship.  In a

report dated June 13, 2011, Dr. Blankenship noted that claimant was suffering from back

pain which was mostly axial with some occasional bilateral hip pain.  He indicated that

claimant’s multiple complaint areas and myofascial complaints would be consistent with

myofascial pain syndrome.  Dr. Blankenship referred claimant to Dr. Cannon an evaluation

and he also prescribed medications and physical therapy.

Claimant has filed this claim contending that he suffered a compensable injury to

his neck and low back as a result of his employment with the respondent.  He seeks

payment of medical treatment for those compensable injuries.

ADJUDICATION

A claimant seeking benefits for a gradual-onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out of and in the course of his

employment; (2) the injury caused internal or external physical harm to the body that

required medical services or resulted in disability or death; and (3) the injury was the major

cause of the disability or need for treatment. Freeman v. ConAgra Foods, 344 Ark. 296,

40 S.W. 3d 760 (2001); Wal-Mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48 S.W. 3d 540

(2001).  In addition, objective medical evidence is necessary to establish the existence and

extent of an injury, but is not essential to establish the causal relationship between the

injury and the job.  Wal-Mart v. Leach, supra; Wal-Mart Stores v. VanWagner, 337 Ark.

443, 990 S.W. 2d 522 (1999).
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After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury.  Here, claimant

attributes his neck and back pain to work he has performed for the respondent over the

course of 22 years.  Claimant testified that his back and neck problems began

approximately 12 years ago and that he began wearing a back brace at that time.

Claimant testified that he reported these problems to his supervisor, Paul Campbell.

However, claimant acknowledged that he does not know the date he reported this to

Campbell and also acknowledges that Campbell has not worked for the respondent for

several years.  In fact, claimant admitted at the hearing that it may have been as long ago

as 12 or 13 years that he mentioned this problem to Campbell.

As a result of these back complaints some 12 to 13 years ago claimant sought

medical treatment from a chiropractor physician, Cindy Beemer, on several occasions.

Claimant testified that he paid for this treatment himself and did not request payment by

the respondent.  According to claimant’s testimony he sought no additional medical

treatment for his back from 2003 through 2011.  

Claimant contends that when he sought medical treatment from Dr. Moffitt for his

hands he also reported problems with his neck and low back.  However, a review of Dr.

Moffitt’s medical reports fails to note any complaints of neck pain until almost one year

later on April 15, 2011, after claimant had left his employment with respondent on FMLA

leave.  I also note that at the time of his report on April 15, 2011, Dr. Moffitt indicated that

he did not see any relationship between the claimant’s osteoarthritis and his employment

with the respondent.

As also previously noted, claimant came under the care of Dr. Blankenship.  Dr.

Blankenship has diagnosed claimant’s condition as degenerative in nature and has

recommended treatment in the form of injections, medication, and physical therapy.
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Significantly, Dr. Blankenship’s medical reports do not contain an opinion from him

indicating that claimant’s complaints were caused or aggravated by his employment with

the respondent.  

Testifying at the hearing was Marilyn Edmond.  Edmond testified that she has

worked for the respondent for approximately 22 years and she has also performed various

jobs.  Edmond testified that over the course of that time period she has had the occasion

to work next to or in close proximity to the claimant on some occasions.  Edmond testified

that while claimant once in a while mentioned his back hurting, he never indicated the

cause of his back pain.

Finally, testifying by deposition was Chris Todd, the respondent’s corporate safety

manager.  Todd testified that he would visit the Rogers plant where claimant worked

approximately two times a week and during those visits he would see the claimant and talk

to him about the compensable injury to his hands.  Todd testified that when claimant

reported the compensable injury to his hands to him, he never mentioned any problems

with his neck or back.  In fact, Todd testified that after claimant returned to work on

restricted duty claimant still did not make any complaints about his back.  As previously

noted, claimant was eventually offered a job riding a machine which scrubbed floors.

Claimant indicated that he could not perform that job due to glaucoma in his eyes and

accordingly filed for FMLA leave.  Todd testified that up to this point claimant had never

made any complaints to him about his neck or low back.  It was only after claimant filed for

FMLA leave that claimant contended that he had suffered a compensable injury.

Accordingly, for the foregoing reasons, I find that claimant has failed to prove by a

preponderance of the evidence that he suffered a compensable injury.  I find that claimant

has failed to prove by a preponderance of the evidence that he suffered an injury which

arose out of and in the course of his employment with the respondent.  Claimant testified

that his neck and back complaints began some 12 to 13 years ago.  It was his testimony
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that he reported those problems to his supervisor at that time; however, he is unsure as

to when he reported this problems and admits that it may have been some 12 to 13 years

ago.  This individual is no longer employed by the respondent and has not worked for the

respondent for several years.  There is no indication that claimant made any other

complaints regarding his neck or back to respondent management until after he decided

to take FMLA leave for glaucoma.  Furthermore, while Edmond testified that claimant did

not make occasional complaints of back pain, he never indicated the cause of that back

pain.  Furthermore, Dr. Moffitt opined that he saw no relationship between the claimant’s

osteoarthritis and his work for the respondent and Dr. Blankenship has not stated an

opinion with regard to causation.  Given all of this evidence, I simply find that claimant has

failed to meet his burden of proof by a preponderance of the evidence.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his neck or low back while employed by the respondent.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $371.75.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


